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NUMBER THREE 


The Revenue Act of 1926— 


Some of the Important Changes 


By J. MARVIN 


1926 revenue act has been 
passed. It should be called the 
active law.” The date 1926 
nothing except that it was passed by 
Congress during 1926 and was ap- 
proved by the President February 26, 
1926. 

Very the provisions take 
effect as of January 1, 1926, or on the 
date of the passage of the act. Most 
of the rates are retroactive to January 
1, 1925. A number of the provisions 
are made retroactive as far 
1916—10 vears ago. ‘The 
tionality of many of these provisions 
will be contested. 
past been very liberal toward the Gov- 
ernment in their interpretation of 
retroactive tax legislation. Practically 
all administrative changes, as well as 


The 
“retro- 
means 


few of 


back as 
constitu- 


Courts have in the 


the revised procedure before the U.S. 
Board of Tax Appeals became etfective 
m the date the act was approved. 

It will be impossible to comment on 
this law in detail. The impossibility 
| this feat is illustrated by the fact 
that Colonel Montgomery's /ncome 
Pax Procedure about two 
pages to the subject. This 
rticle will be confined to some of the 


devotes 
thousand 


ore important changes in the income 
tax portion of the law. Space will not 
ermit of a the other 


axes. 


discussion of 
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Rates of Tax 
Both the normal and surtax 
tor individual taxpayers have been ma- 
terially reduced. All reductions in the 
individuals are made retroac- 


rates 


case of 
tive to January 1, 1925. 

The personal exemption for a single 
person has been increased from $1,000 
to $1,500. The exemption for the head 
of a family or a married person has 
been increased from 32,500 to $3,500. 
No change was made in the exemption 
of $400 for dependents. The 
vision with respect to the 25 per 
credit 


pro 
cent 
for earned income has been re 
tained but the limit has been incre:sed 
from $10,000 to $20,000. 

The earned income credit may not’ 
25 per cent of the taxpaver’s 
under 210 (normal tax ) 
plus 25 per cent of the tax which would 


be pavable under section 211 (surtax ) 


exceed 


tax section 


if his earned net income constituted his 
entire net Income. 

The corporation tax for the calendar 
It is 13% 


year 1925 is 13 per cent. s 
per cent for subsequent years. 


The 
1924 law provided for a rate of 12% 
per cent. The capital stock tax has 
heen repealed as of June 30, 1926. A 
corporation with a calendar year may 
elect to pay 24 per cent of the total 
tax the first two install- 
ments. The balance is payable equally 


for each of 














when the third and fourth installments 
ire due. It is rather odd that this 
privilege was not extended to fiscal 
vear corporations. Many corporations 
no doubt secured extensions to await 
the provisions of the new law 

The imposition of the 50 per cent 
tax imposed by section 220 may be 
prevented if the stockholders of the 
affected 
dividends) in their individual returns 
at the time of filing) their entire dis- 


corporation included = (as 


tributive share of the corporate income. 
When 


earnings will be tax exempt. 


subsequently distributed, such 


The rates of tax to be used when 
withholding is required are now 5 per 
cent and 1314 per cent in the case of 
payments to individuals and corpora- 
tions respectively. In the case of bonds 
containing a tax-free covenant, only 
1% per cent need be paid by the obligor 
if the obligee files a notice that his net 
income in excess of credits (personal 
exemption, dividends, does not 


exceed $4,000. 


etc. ) 


Gross Income 
By retroactive legislation reaching 
far as the 1916 law, Congress 


has validated the installment regula- 


mack as 


tions issued by the Treasury, but which 
had been declared illegal by the Board 


of Tax Appeals. Section 212(d) 
divides installment sales into three 
classes, viz: (1) taxpavers who regu- 


larlv sell or otherwise dispose of per- 
sonal property on the installment plan ; 
(2) taxpayers who make a casual sale 
or other casual disposition of personal 
property for a price exceeding $1,000; 
and (3) taxpavers who make a sale 
or other disposition of real property. 


(2) and (3) 


Sales cannot fall in class 
if the initial payment exceeds one- 
fourth of the purchase price. No limit 


has been placed on the initial payment 
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m sales falling in class (1). This 


class applies primarily to taxpavers 
such as furniture houses and depart 
ment stores selling goods on an install- 
ment basis. 

Che act defines the term “initial pay 
nents” to mean “the payments received 
in cash or property other than evi- 
lences of indebtedness of the purchaser 
luring the taxable period in which the 
sale or other disposition is made.” The 
installment basis mav, therefore, be 
usecl even in cases where evidence ot 
indebtedness is the equivalent of cash 
The procedure heretofore in force is 
stated in Article 46 of regulations 65, 
f real estate 
plan: “If 
se obligations have a fair market 


which dealt with sales o 
not on the installment 
alue, thev are to be considered as the 
equivalent of cash and_ the 
realized from the transaction is taxable 


profit 


income for the year in which the in- 
ital payment was made and the obliga- 
tion assumed.” No change has been 
made in the procedure to be followed 
when the 


initial payments exceed 25 
per cent, but where the obligations are 
not the equivalent of cash. 

Section 1208 leaves no doubt about 
the installment provision being retro- 
active. 

The provisions of subdivision (d) of see 
212 shall be retroactively applied 
computing income under the provisions of 
the Revenue Act of 1916, the Revenue Act 
1917, the Revenue Act of 1918, the 
Revenue Act of 1924, or any of such acts as 
imended. Any tax that has been paid under 
uch acts prior to the enactment of this act. 

1 excess of the tax imposed by such acts 
is retroactively modified by this section, shall, 
ubject to the statutory period of limitations 

applicable thereto, be credited or 
iu 1 to the taxpayer as provided in 
ection 284 





There are a large number of cases 
which have been rejected which should 
now be allowed. A large number of 
laims for refund have been disallowed 
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which the Commissioner should re- 
consider and allow. Taxpayers should 
immediately determine whether their 
returns for prior years have been at- 
fected by this provision. 

\Where insurance is to be paid on ac- 
ount of the death of the insured and 
the same is held by the insurer under 
in agreement to pay interest thereon, 
section 213 (b-1) specifically provides 
that the interest payment shall be in- 
cluded in 


eross income. Paragraph 


(2) of section 213(b) writes into law 
the Treasury regulations with respect 
to amounts received by the insured, 
whether from the insurer or from sale, 
under life insurance, endowment or 
The new law com- 
putes the profit as follows: “If such 
mounts (when added to amounts re- 


innuitv contracts. 


ceived before the taxable year under 
such contract) exceed the aggregate 
remiums or consideration paid 
whether or not paid during the tax- 
ible vear) then the excess shall be in- 
cluded in gross income.” 

The law is incomplete in that it fails 
» state that 
endowment 


‘Tf in any case, say of an 
contract, the March 1, 
1913, surrender value is greater than 
the aggregate premiums paid to that 
late, the taxpayer should add to such 
March 1, 1913 value, the premiums 
paid to maturity, as only the excess 
ver such total is taxable.” (Mont- 
gomery’s Income Tax Procedure, 1926, 
page 571.) 

If a life insurance, endowment or 
annuity contract is transferred for a 
aluable consideration, cost, or March 
1, 1913, value plus premiums and other 
sums subsequently paid, is the basis for 
letermining exemption. 

Earned income of a_ nonresident 
itizen is exempt under certain condi- 

ns. Section 213 (b-14) 

lows: 


reads as 


“oross income” does not 


The term 
include . 

In the case of an individual citizen of 
the United States, a bona fide nonresident 
of the United States for more than six 
mons auring the taxable year, amounts 
received from sources without the United 
States if such amounts constitute earned in- 
come as defined in section 209; but such 
individual shall not be allowed as a deduc- 
tion trom his gross income any deductions 
properly allocable to or chargeable against 
amounts excluded from gross income under 
this paragraph, 

The statute does not in this case 
place a limit on the amount of “earned 
income.” Therefore, a nonresident citi- 
zen may be fully exempt even though 
his net income may be in excess of 
$20,000. He must establish, however, 
that he is a nonresident 
meaning 


within the 
if the law, and that his in- 
come from sources without the United 
States is “earned income” as defined 
in Section 209, If 


a nonresident citizen 
should happen to have a large amount 
of income exempted from tax by Sec- 
tion 213, this specific exemption might 
work to his disadvantage. 

Recently the Commissioner has 
held that compensation received by 
employees from a state owned and 
operated corporation constituted tax- 
able income. The Senate provided 
that such income should be exempt. 
The conference committee substituted 
section 1211 which reads as follows: 
Any taxes imposed by the Revenue Act 
tf 1924 or prior Revenue Acts upon any 
individual in respect of amounts received by 
him as compensation for personal services 
as an officer or employee of any state or 
political subdivision thereof (except to the 
extent that such compensation is paid by 
the United States Government directly or 
indirectly), shall, subject to the statutory 
period of limitations properly applicable 
thereto, be abated, credited, or refunded. 

The foregoing section still leaves 
open the question as to whether such 
income is taxable. It merely authorizes 
refunds to be made of taxes collected 














under the 1924 and prior laws. It is 
possible that the Commissioner intends 
to assess such employees beginning 
with 1926, and to fight the 
question out before the higher courts. 
\ district court has held that the Com- 
missioner’s interpretation is incorrect 
(Frey vs. Woodworth, 2 ¥ (2d) 725). 


The Senate passed a provision in an 


1925 or 


attempt to protect taxpayers in com- 
munity property states by stating that 
the tax shall be computed in accord- 
ance with Treasury decisions, opinions 
of the Attorney General and regula- 
tions of the Treasury in force at the 
time the taxpayer’s original or amended 
This was a most re- 
Even though 
had not 
doubttul 


return was filed. 
amendment. 
committee 
very 


markable 
the conference 
stricken it out, it is 
whether it would have accomplished its 
purpose, as the courts would probably 
have declared it to be unconstitutional. 
The conference committee substituted 
section 1212 which reads as follows: 

Income for any period before January 1, 
1925, of a marital community in the income 
of which the wife has a vested interest as 
distinguished from an expectancy, shall be 
held to be correctly returned if returned by 
the spouse to whom the income belonged 
under the State law applicable to such 
marital community for such period. Any 
spouse who elected so to return such income 
shall not be entitled to any credit or refund 
on the ground that such income should have 
been returned by the other spouse. 


This provision is just as remarkable 
as the one passed by the Senate. The 
Senate provision was designed to pro- 
tect the taxpayer in case the courts 
should hold the Treasury regulations 
invalid with respect to taxpayers resid- 
ing in so-called community property 
change at- 
government. 


states. The conference 
tempts to the 
Since the Supreme Court rendered its 
S. vs. Rob- 


protect 


decision in the case of U 


bins (decided January 4, 1926) many 


OURNAL 


taxpayers in so-called community states 
have been disturbed and a large num- 
ber of wives have filed claims for re- 


fund. It is also understood that the 
Treasury has some doubt about the 
legality of the regulations. If the 


courts should declare all community 
property regulations to be invalid, all 
claims filed by wives would have to be 
paid. In instances, the addi- 
tional tax could not be collected from 
the husband statutory 
period will have run against the assess- 
ment and the collection. If the 
Supreme Court should hold that the in- 
come for tax purposes belongs to the 
and not 
funds would have to be paid notwith- 


many 


because the 


husband the wife, these re 
standing the provisions of section 1212. 
Congress cannot impose a tax on in 
come from a taxpayer which the 
Supreme Court declares to be the in- 
come of another. The provision is 
unconstitutional. 

Practically no change has been made 


clearly 


in the method of computing gain or 
loss from the sale or other disposition 
of property. Paragraph (2) of sec- 
tion 202 (b) was changed so that de- 
preciation, obsolescence, amortization 
and depletion allowable under the vari- 
ous revenue laws must 
in determining gain or loss. 


be considered 
The 1924 
law used the word ‘‘allowed”’ 
of “allowable.” 


instead 
The new law also pro- 
vides that depreciation and depletion 
sustained prior to March 1, 1913, must 
also be considered. The new law modi- 
fies the basis for computing the de- 
pletion of mines discovered after Feb- 
ruary 28, 1913. A change has also 
heen made in the basis for depleting oil 
and gas wells. These depletion changes 
will be discussed under “deductions.” 

No change has been made in the 
1924 law with respect to sales and ex- 
changes in reorganizations, mergers, 
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consolidations and the like. In the 1926 
edition of Tax Procedure 
(page 841), Colonel Montgomery di- 


Income 


rected attention to a “joker” in section 
204 (a-6) of the 1924 law. The new 
law not this situation. 
Under section 204 (a-6) of the present 


does correct 
law it would appear that a nontaxable 


reorganization can be accomplished 


where a “stepped-up” or increased 
value can be secured for depreciation 
and depletion purposes, as well as for 
such 
fully discussed in 
Colonel Montgomery's book. 


\When the this 


“Toker,” it retroactive 


subsequent sale of 


This subject is 


pro] erties. 


new 
Treasury discovers 
may ask for 
legislation. Thus far Congress has not 
objected to this pernicious practice. 
Section 201 (g¢) has been placed in 
the law in an attempt to prevent closely 


making dis- 


held corporations from 
tributions tax free by cancelling or re- 
deeming a part of their stock. In the 
case of the cancellation or redemption 
of stock not issued as a stock dividend 
the change is made effective January 1, 
1926. The 


is doubtful. 


validity of this provision 

Congress cannot create 
income by mere declaration. 

The exemption of dividends or in- 
terest from certain types of domestic 
building and loan associations not ex- 
ceeding $300 in any one year, which 
heretofore ran only to January 1, 1927, 
is now unlimited as to time. 

Under the new law, a trust created 
by an employer as part of a pension 
plan is not taxed as an entity, but the 
participants will be taxed on the ex- 
their 
tributions. 


cess of withdrawals over con- 
This treatment is the same 
is that heretofore accorded employers 
tock bonus and profit sharing plans. 


\ll of the foregoing changes apply 


qually to individuals and corporations, 


Mm. Js OU 


RNAL 


wal 


that the 
changes related only to individuals. 


except where it is apparent 


Deductions 
Relatively few changes were made 
in the deduction provisions. 


The conference report states that 
the depreciation provision for indi- 
viduals was amended to make ‘clear 


that in the case of improved real estate 
held by one person for life with re- 
mainder to another, 
shall he appor- 
tioned between the life tenant and the 


the depreciation 
deduction equitably 
remainderman.” 

Under the new depletion provisions, 
the discovery basis is applicable only to 
mines: The following provision is im 
portant because it makes it clear that a 
take 
mining 


discovery for tax purposes can 
place in an existing mine or 
tract: 


Discoveries shall include minerals in 
commercial quantities contained within 


a vein or deposit discovered in an exist 
ing mine or mining tract by the tax- 
payer after February 28, 1913, if the 


vein or deposit thus discovered was not 

merely the uninterrupted extension of a 

continuing commercial vein or deposit 

already known to exist, and if the dis- 
covered minerals are of sufficient value 
and quantity that they could be sepa- 
rately mined and marketed at a_ profit. 

(Sect. 204 (c) (1)) 

It is anticipated that this definition 
will cayse much discussion. The re- 
striction that the depletion allowance, 
based on discovery value, shall not ex- 
ceed 50 per cent of the taxpayer's net 
income from the property (without de- 
duction for depletion) is retained. 

In the case of oil and gas wells, no 
such, is now 
allowable, but in all cases a deduction 
of 27! 


discovery depletic mm, as 


per cent of the gross income 
from the property may be taken. This 
allowance may not exceed 50 per cent 
of the taxpayer’s net income from the 
property (without deduction for deple- 
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tion). However, if it should be more 
advantageous, taxpayers may compute 
depletion on the basis of cost, or upon 
such other basis as would be used in 
the case of sale or other disposition of 
the property. 

Paragraph (11) has been added to 
section 214 (a) to provide that in the 
other casual 


disposition of real property, a reason- 


case of a casual sale or 


able allowance shall be made for future 
expense liabilities incurred under the 
provisions of the contract of sale. The 


lax Board has held that such deduc- 
tions are not allowable under prior 
laws. It is rather unusual that the 


provision was not extended to corpora- 
tions. 


Section 1209 has been passed to off- 


set the Tax Board’s decision on amor- 
tization claims in the Appeal of Stauf- 
fer Chemical Co., 2 B.T.A., 841. The 


amendment is purely retroactive, and 
does not affect returns to be filed under 
the 1926 law. 


that “the deduction provided by para- 


The provision provides 
graph (9) of subdivision (a) of sec- 
sub- 
the 


tion 214 or by paragraph (8) of 
division (a) of section 234 of 
Revenue Act of 1918 may 
standing any provisions of the Revenue 
Act of 1921) be allowed for the taxable 
vear 1918, 1919, or 1920 if claim there- 
1924.” 


been 


( notwith- 


for was made before June 15, 
doubt has ex- 
pressed as to the correctness of the 
Board’s decision. The amendment 
means, however, that the point will not 
have to be litigated before the courts. 

\ relief provision has been included 


Considerable 


in section 1210 whereby stockholders 
of corporations believed to have been 
entitled to personal service classifica- 
tion, but which are eventually deter- 
mined not to be so entitled, may re- 
cover the tax paid on the distributive 
shares of the income of such corpora- 


1 
} 
I 
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tions originally included in their indi- 
vidual returns. Claims for refund 
must be filed before Febraury 26, 1927, 
or during any period in which claims 
filed 
have been filed, etc.). 

No change from the 1924 act in the 
conditions precedent 


may otherwise be (when waivers 


to the filing of 
consolidated returns is made as far as 
the 1925 is 


affiliated for 1925, a corporation must 


year concerned. To be 
own at least 95 per cent of the voting 
stock of another corporation, or at 
least 95 per cent of the voting stock of 
two or more corporations must be 
owned by the same interests. 

lor the vear 1926 and thereafter, 
at least 95 per cent of all stock (other 
than non-voting stock which is limited 
as to dividends ) 


and preferrred must 


be owned. 


Administrative Provisions 

lhe first administrative change made 
in the \ct is in connection with infor- 
mation at source. The minimum dis- 
hursement now required to be reported 
been $1,000 to 
$1,500. This change was made to con- 
form to the change in the minimum 
amount of income subject to tax. 

Section 257 


has increased from 


has been changed to 
inquisitorial powers to com- 
mittees of both the Senate and House. 
This is undoubtedly an outgrowth of 


the Couzens’ Committee investigation. 


erant 


This section also provides that those 
who may inspect returns may secure 
reasonable fee. 
The publication features of the 1924 
\ct have been omitted the only require- 
ment in the present Act being that the 
Commissioner shall publish a list con- 
taining the name and post office ad- 
dress of each person making an income 
tax return. The amount of tax paid 


certified copies at a 


may not be divulged. 
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The several provisions of the Act 
relating to the Board of Tax Appeals 
are dealt with in detail in another part 
of this issue of the JouRNAL and com- 
ment thereon will, therefore, be omitted 
herein. It is pertinent, however, to 
note a novel addition to section 274 | j ). 
If the taxpayer waives his right of 
appeal to the Board and consents to an 
immediate assessment, interest on the 
deficiency ceases to run on the date it 
the 
filing 
whichever is the earlier. 


is assessed or at termination of 


thirty days after the waiver, 

The interest provisions relating to 
incompetents, vy Section 
276 (c), clarified so as to reduce the 
rate of interest to 6 per cent only 
while the estate is held by a fiduciary. 
Under the 1924 Act it was uncertain to 
just what period the 6 per cent rate 
applied. 


etc., are by 


lor the years prior to 1925 the 
statutory period in which assessment 
For 1925 


and subsequent years it is reduced to 


i 


may be made is unchanged. 


three years. If assessment is not 
made within three years the taxes may 
not then be collected by a proceeding in 
court. ‘The law is silent in respect of 
distraint warrants. 

Ifa 
corporation makes no return, but each 
shareholder includes in his personal re- 
turn his distributive share of the net 
income of the corporation, any tax 


Section 277 (a) (5) is unique. 


against the corporation must be as- 
sessed within four years from the last 
date a return was filed by any share- 
holder. Specifically this 
m-retroactive. 

Under the 1924 Act the statute of 
limitations for making assessments 
was extended by the period of time 
from the issuance of a 60 day letter 
to the date of a final decision of the 
Board or for sixty days if no appeal 


section is 
no 
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was filed. Under the 1926 Act the 


statute is suspended not only as_ to 


assessments, but also in respect of 
collections “for the period during 


which the Commissioner is prohibited 
from making the assessement or be 
ginning distraint or a proceeding in 
court and for 60 days thereafter.” 
Collection the 
which has heretofore been questioned, 


waivers, legality. of 


be validated by Sections 278 (d) 


The 


prov ides 


may 


and 278 (e). former section 
that a 


be collected 


specifically legally 
assessed tax may within 


six years after the date of assessment 
or prior to date agreed upon by the 
Commissioner and the 
tending the statute. 


taxpayer ex- 
The latter section 
prevents the application of the former 
section to any taxes already outlawed, 
unless the bar of the statute had been 
waived. 

A new idea in tax legislation is the 
transferred 
It is incorporated in Section, 
280, the idea 


so-called ‘“‘claim against 
assets.” 
being to give the Com- 
authority to 


“transferree”’ of 


missioner consider a 
is hable 

: against the 
transtferror, substituted in place of the 
deal him 
if he were the original tax- 


who 


assets, 
for any taxes assessed 


transferror and _ to with 
directly as 
paver. Ile is subject to direct assess- 


ment, distraint or suit. .\ similar pro- 
The lia- 
penalties, in- 
terest and any other additions provided 


by law. pro- 


vision relates to fiduciaries. 


bility includes taxes, 


The legality of these 
visions is questionable. 

Qn assessments against transferrees 
and fiduciariaries the statutory period 
is extended for one year after the time 
it expired as against the taxpayer. If 
it already had expired prior to Febru- 
ary 26, 1926, but assessment of the tax 
was made before such expiration, the 
period as to the transferree or fiduciary 











is six years from the date of the assess- 
ment against the taxpayer, but not later 
than February 26, 1927. Several other 
detailed provisions regarding the period 
of limitations are contained in the Act 
but they all are designed to meet par- 
ticular situations and do not differ in 
tenor from the above. 

In cases where a fiduciary acts for 
a taxpayer, and the Commissioner is 
put upon notice, the fiduciary for all 
practical purposes is substituted for 
shall re- 


the taxpayer. Thereafter he 


ceive all communications and shall as- 
sume all the rights, powers, duties, and 
es of the person for whom he 
This status continues until 


notice is given that the flduciary rela- 


privileg 


is acting. 


tionship has terminated. This pro- 
cedure does not in itself make the 
fiduciary personally liable for the tax. 


Such liability rests upon the estate of 
the 
fiduciary 


heretofore, 
personally liable 
distributed, 
United 


taxpaver and, as 


would be 


only if the estate were 


without satisfving debts due the 
States (Section 3467 R.S.). 


Section 282 has at- 


tempted to clarify the situation regard- 


Congress in 


ing bankrupt taxpayers and their lia- 
bilitv, and to 
ceeded in doing so. 
novel in the 1926 


a great extent has suc- 
Section 282 is 
\ct. It re- 
quires an immediate assessment against 


entirely 
a bankrupt or taxpayer in receivership, 
in the event a deficiency is determined, 
without any right to the regular modes 
of appeal. Claims for any amount due 
must be the court 
which the bankruptcy 


made to before 
Or receivership 
proceedings are pending and this de- 
spite the fact that 
pending before the Board of Tax Ap- 
peals. No petition may be filed with 
the Board of Tax Appeals after an 
adjudication of bankruptey or the ap- 


an appeal may be 


pointment of a receiver. 
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If any portion of the claim is al- 
lowed it may be collected by distraint 
or suit within six years after termina- 
tion of bankruptcy or receivership pro- 


not made 
within ten days from notice and de- 


ceedings. If payment is 
mand the amount due bears 1 per cent 
interest per month until payment. It 
is difficult to understand how Congress 
expects a bankrupt to pay taxes, but 
the above requirements are specific. 


Interest on deficiencies arising under 


the 1921 and 1924 Acts bear interest 
at the rate of 6 per cent from the 
original due dates to the date of assess- 
ment. If a deficiency arising under 
1916, 1917 or 1918 laws, is assessed 
fter February 26, 1926, interest is 
pavable thereon from Tebruary 26, 
1926, to the date of assessment or if a 


collection waiver is given, to the thir- 
tieth dav atter the filing of such waiver. 

No interest was payable on deficien- 
cies arising under Acts prior to the 
1921 law. 
majority, have closed their 1917, 1918, 
1919 and 1920 cases and did net pay 
Those tax- 


payers who were not fortunate enough 


Many taxpayers, perhaps a 


interest on the deficiencies. 


to have had their cases closed are now 
being taxed on a different basis. Vhis 
may be class legislation and the con- 
stitutionality of the provision will no 
doubt be contested on this ground. 
The statutory period for filing re- 
fund claims for 1925 and subsequent 
vears is fixed at three vears from date 
of payment of the tax. In the case of 
prior Acts the period still remains four 
vears from date of payment of the tax. 
If, however, the Commissioner mails a 
60-day letter to the taxpayer and after 
the passage of the 1926 Act a petition 
with the Board no credit or 
refund may be allowed or suit instti- 
tuted for a credit or refund except : 
1. When upon final decision of the 


is filed 











Board it is found that the amount 
already collected exceeds the tax 
liability. 

2. \WWhen it was found necessary by 
the Commissioner, for jeopardy 
reasons, to assess the tax and de- 
mand payment without affording 
the taxpayer the benefit of Sec- 
tion 274 (a) of the 1926 Act. 

3. When the tax was collected after 
the statutory period for collection 

If the 

the question of 

har its decision is final, 


had expired. Board has 


passed upon 

statutor\ 

subject to the regularly provided 

right of appeal. 

If no appeal is filed 
] 


| Board 
seem that claims for refund 


with the 
it would 
or credit can be filed at any time within 
+} 1; 


ie limitation period. Under Section 
284 (e) a refund or credit may be 
ulowed even though no claim was 
made within the statutory period, if 


the Board finds one to be due, provided 
the Board filed 
within the three or four year period as 


the petition to was 


the case might require. 
If before June 15, 
1920 or 


refund 


1926, a 
1921 is filed a 
be allowed for 


waiver 
for the years 
credit or may 
those vears if claim therefor was made 


before April 1, 1927. If an extenditg 


waiver is filed before the expiration 
date of the first waiver the time fer 
making a refund claim is extended to 
\pril 1, 1928. For 1919 the latest pos- 


sible date to which the statutory limi- 


tation may be extended by waiver is 


\pril 1, 1927. These provisions are 
similar to those of the former Acts 
except that they relate to different 
ears. The extensions so given will, 


however, be of no effect, if the filing 
f claims is prohibited by statute (sec- 
n 284 (d) ). 

One of the most important changes 


the administrative provisions of the 
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Act is contained in Section 1106. The 
tolling of the statute of limitations ex- 
tinguishes the tax liability in addition 
to barring its assessment or collection. 
This nullifies the decision of the Court 
of Claims in Toxaway Mills vs. U. S., 
November 16, 1925. It also 


prevents the Commissioner offsetting 


decided 


barred taxes against refunds or credits 
due on other years. 

the presentation of 
false claims, documents, ete., and to 


To. eliminate 


get to the persons in fact culpable, Sec-, 
tion 1114 (c) expands the provisions 
of the 1924 Act by providing that : 

\ny person who willfully aids or } 
in or procures, counsels, or advises, the 
preparation or presentation under, or in con- 
nection with any matter arising under, the 
Internal-revenue laws, of a false or fraudu- 
lent return, affidavit, claim, or documents, 


hall (whether or not such falsity or fraud 

vith the knowledge of consent of the 
person authorized or required to present 
such return. affidavit, claim, or document) 


he guilty of a felony and, upon conviction 
thereof, be fined not more than $10,000 or 
mprisonment for not more than five years, 
or both together with the 
prosecution, 


costs of 


indulged in and 
this Section is vigorously enforced both 


If such practices are 
the Government and taxpayers in gen- 
eral will benefit. 

The same section provides that anv 
person disposing of property levied 
upon for taxes or who refuses to sur- 
render it to a collector when levy is 
made, shall be liable for the tax, plus 
all charges. This, of course, does not 
apply to non-distrainable property. 

The provisions in respect of interest 
on refunds and credits are radically 
changed in Section 1116 of the Act. 
It is now specific that interest may be 
allowed only to the date that the 
schedule on which the overassessment 
is listed is signed by the Commissioner. 
Taxpayers lose thousands of dollars 
by such an unjust provision, but this 
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is another example of illegal Treasury 
Department regulations being imposed 
upon the public. 

\nother, somewhat radical, change 
has been attempted in section 1116. If 
credit for an overpayment is taken 
an additional assessment aris- 
ing under acts prior to 1921, interest 
is apparently allowed the 
original due date of the amount against 
which the credit is taken, not to the 
date of 
heretofore. 


against 


only to 


the additional assessment as 
Whether the desired result 
has been accomplished depends on the 
definition of the phrase “due date.” 
There has been some dispute as to 
the amount of interest pavable to tax- 
payers on refunds found due by a court 
ot competent jurisdiction. 
1117 removes all doubt by providing 
that the amount interest shall be 
6 per cent, the same as if the refund 


Section 
of 


had been voluntarily allowed by the 
Commissioner. 

A new office has been created in the 
Bureau of Internal Revenue known as 
the of Counsel. The 
General Counsel must be appointed by 
the President, with the advice and con- 
sent of the He 
salary of $10,000 per annum and in 


office General 


Senate. receives a 
effect supplants the now Solicitor of 
Internal Revenue. The office of the 
Solicitor of Internal in the 
Department of abolished. 
four assist- 


Revenue 
Justice is 
The General Counsel has 
ants at a salary of $8,000 per annum. 
In addition the law provides for an 
to the 
$8,000 


assistant Commissioner at a 
per annum and a 
special Deputy Commissioner at $7,500 
per annum. 

The creation of these offices 


salary of 


all 
steps in the right direction. It is re- 
eretable, however, that Congress did 
not go farther. Since the abolition of 
the Committee on Appeals and Review 


are 


OU 
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and the Review Division in the Solici- 
tor’s Office the heads of Sections 
the Tax Unit had 
sponsibilities never anticipated when 
their offices were created. 


in 
Income have re- 
They daily 
confer on cases involving millions of 
dollars of tax. 
be sound; they must exercise wide dis- 


Their judgment must 
cretion; their decisions must stand the 
test of fire and they must be broad 
enough to see the Government’s view- 
point and the taxpaver’s viewpoint and 
act in fairness to both parties. Con- 
certainly should provide re- 
muneration commensurate with the 
duties performed by such officials. 
\cting in conformity with Section 
257 of the 
1203 has created a joint Congressional 


gress 


: Section 


\ct, Congress by 
Committee to inquire into and report 
on the affairs of the Internal Revenue 
Bureau and on tax problems in general. 
The Committee is granted full powers 
and if these-powers are exercised with 
and foresight undoubtedly 
the results of any investigations made 
may be turned to advantage. If 


discretion 


used 
indiscreetly these powers may _ serve 
the Internal 
Revenue service by creating in the em- 


only to  demoralize 


ployees a reluctance to act for fear of 
criticism or to insubordination 
on the part of those employees not 
either of 
reeretable 


cause 


charged with responsibility. 
these results would be and 
for the present we can only be optimis- 
tic that the intent and purpose of Con- 
gress in creating the joint committee 
will be carried out. 


“{ abhor the gratitude of friends 
that grow old, and those, too, who 
wish to share the prosperous gale, 
but forsake the bark in adverse 


storm.” 
—Euripides. 
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Notes on the Preparation of Cases for 
Hearing before the Board of Tax Appeals 


By: WC. 

Chere is an old saying among sea- 
oned practitioners of the law to the 
fect that a case well prepared is a 
ase half won. This adage has par- 
ticular application to cases before the 
Board of Vax Appeals. [Even the most 
asual review of the decisions of the 


large number 


soard shows that a very 

adverse decisions 1s directly due to 
nsufficient preparation. This unpre- 
paredness has been in some cases due 
to misunderstanding of the Board’s 
procedure, but in many cases to a clear 
failure to analyze carefully the propo- 
itions presented and to have at hand 
competent 


Ire pe Sith ms. 


evidence to prove these 
Neither accountancy nor the law is 
lazy man’s profession. Success in 
either comes only to those who are 
willing to apply themselves much be- 
vond the measure of the ordinary man. 
It is, therefore, surprising that so 
many cases should have failed for lack 
of evidence when it is clear that the 
appeals had merit and the facts must 
have been available. It is believed the 
explanation lies in the fact that both 
lawyers and accountants have failed to 
recognize that the dual nature of cases 
before the Board requires close co- 
operation between these two profes- 
sions in preparing and presenting the 
appeals. The lawyer while appreciat- 
ing the legal competence of evidence 
fails to grasp its accounting signifi- 
ance. The accountant sees evidence 
from an accounting standpoint and 
does not understand why the rules of 


evidence and legal niceties surrounding 


roof should alter the situation. 


MAG 


L\THAN 


Our own organization seems espe 
cially adapted to meet the requirements 
of Tax Board practice, the Washington 

thee supplying 
especially versed in tax matters to sup- 


plement the accounting forces of the 


personnel which is 


other offices. It seems only 


that 


necessary 
there be complete understanding 
of the problem and our respective parts 
in it to result in success in any meri- 
It is to the end that we 
may be prepared that the writing of 
these notes is undertaken. 

Our parts in the problem are not 


torious case. 


unlike the relation that exists in the 
practice of law in England where prac- 
titioners are divided into two groups, 
one known as barristers and the other 
solicitors. The barrister is the attorney 
for the client and maintains direct con- 
tact with the client as do our ac- 
countants. He talks the case over with 
the client, interviews the witnesses, 
examines any documentary evidence 
and if he advises litigation prepares the 
necessary papers to initiate the action. 
When the pleadings have been filed 
and issue is joined he prepares a trial 
brief and sallies forth to engage a so- 
licitor. Solicitors are the only law- 
vers licensed to try cases in court and 
this is their sole practice. The client 
does not hire and perhaps may not see 
his solicitor until the day of the trial. 
This division of labor has been highly 
successful in England and there are 
many members of the bar who believe 
it should be introduced into America. 
The basis of its success is that trial 
practice and office practice are, in fact, 
two distinct lines of endeavor, requir- 




















12 | ae 


altogether ditferent qualifications 
nothing of 


ing 
and characteristics to sav 
training and experience. 
Such a division of labor has in a 
measure always existed in our organi- 
zation in the practice before the Treas- 
small factor 


tax board 


ury and it has been no 


in our success. In our 


cases the problem is much the same. 


The Board’s rules and procedure, 
however, being so nearly like those 
of the courts and so much more ex- 


acting than the practice before 
the 
a routine in preparing cases similar to 


l the 
Treasury requires adoption of 
that followed by lawyers in preparing 
law suits. 

Che first task confronting us in our 
“counsel for the 
the Board recog- 
public accountants 


dual capacity as tax 


payer” (the rules ot 
nize both certified 

and lawyers under that designation ) is 
to determine whether an appeal should 
he filed. At the outset all that the 
Washington office can do is to advise 
as prepared 


on the basis of the 


Case 
or submission to and discussion with 
the 


the initial 


Treasury Department. Obviously 
» consider the de- 


Board. If 


step is t 


cisions of the they are 
| 


clearly against the taxpayer, it would 
be folly to urge an appeal unless the 
decision was not unanimous or unless 


the case was so weak on the facts, or 


the Board so clearly in error and our 


strone in facts, that there is 


case so 
reason to believe we 
the 
may also be possible to differentiate the 


strong can con- 


vince Board of its mistake. It 
under consideration from the de- 
r the 
application of the law, even though at 
first blush, it might that the 
Frivo- 


case 


cided cases either on the facts « 


seem 


Board would decide adversely. 
lous appeal 
practically obvious that nothing is to 
be gained should not be entertained. In 


or appeals where it is 
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fact the new act makes it possible for 
the 
$500 to the Government in cases where 


Board to award damages up to 


it appears the appeal was taken only 
for delay. 

™ “4 . 
consideration 


Even after careful 


of the decisions, the taxpayer should 
not vet be advised to appeal. \ 
in the 
made. If time is avail- 


very 
thorough review of the facts 
case should be 7 
case could 


able, it would be well if the 


be 


gone over in detail with the client 
and his witnesses. The availability of 
the witnesses should be considered. 


] 


\lthough they appear to be competent 


to prove given points, are they as a 


matter of judgment and law compe- 
How 


first 


tent 2 


Just what do they know? 
did they gain their knowledge 
hand 
transactions in question, or from hear- 


from direct association with the 
sav or general knowledge? Can they 


say “IT know this” and, when saving 
that 


comes from an exercis« 


it, demonstrate their knowledge 


of their senses 


other than in hearing or seeing an ac- 


count of the transaction? 
a question of 


elements are the ex- 


To illustrate, vou have 


1 


i bad debt. The 


istence of the debt and determination 
of its worthlessness and the writing off 


on the books Che 
debt 


and 


in the taxable vear. 
that the 


we wrthless 


bookkeeper may know 
determined to be 
the 
but he is not ordinarily competent to 
the 


Was 


was written off in taxable 


vear, 
testify as to determination of 
worthlessness. 

and other writings 
should likewise be closely scrutinized. 
It must be determined that they are 
not only “true” in and of themselves, 


Documents 


but that someone having a reasonable 
and proper custody of them, and with 
a knowledge to testify as to their con- 
tents or relation to the point at issue, 
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is available to identity and stand cross- 
examination on them. 
hese suggestions mav seem to call 
for a duplication of work and appear 
since the 


needlessly time consuming 


case has been gone over many times in 
to the 


conterences with the 


preparation for presentation 
reasury and in 


ly ¢ Tr Prayt vw} ’ » ler 
}reasury. but, When one Considers 


ie creat difference between presenting 


I 
to the Treasury 


L Case and one to the 
lax Board and how easy it is to lose 
> 1 


a meritorious case because Ol a weak 


link or a seeming contradiction in evi- 
dence, the old adage that what’s worth 
doing at all 


a fitting reply. The seeming facts set out 





ing well seems 


is worth d 


briefs may not be facts. They may 


be conclusions dressed up as facts. 
attache of the 
fanization or mavbe a 


knows?) has 


sibly an over zealous 

taxpaver's ot! 
, 

(who 


JunIOrF Or senlor 


unconsciously overstepped the bounds 


between fact and opinion. Our sue 
this 
led in traditions of the legal pro- 


\ny 


authorities could be quoted but the fol- 


eestions in regard are well 


rouns 
fession. 


number of the highest 


lowing from an old Enelish manual 


for attorneys seems best to hit the pro- 





verbial nail on the head: 
Not g 1s easiel ul Suc 1 
‘ et 1, et that impr« C1 
Sssuc 1 1 ome bacl ( 
ith le. 0 ; 
L\ y consequences | l C\ y 4 
ct into facts: see vour client himsel 
< te nd look at his documents 

( der them well: go to the witnesse-, or 
nd for them and hear for yourself whether 

they can and will really say what 


your 
u they can and will; and 3 
u entertain serious doubts, take an opinion 

case, candidly drawn, not slurring 
oncealing features which you do 
let all this be done before the writ 
Generally speaking, you ought to 
under your eye the expected proof of 
witnesses before you issue your writ, 
deliver vour pleas. and this in 

lost as exact detail as though the period 
had arrived for setting such matters forth 





sues 


declare or 
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briet, or for an opinion. on 


Che Washington office always stands 
ready to pass on evidence for our yvari- 
fact, earlv in 


us offices and, in our 


lax Board practice prepared a_ sort 


of form for analyzing proof and set 


how the various main facts 
proved. 
lt atter 


examining the evidence as 


I 
f the taxpaver, 
should be 
petition drawn. 


above outlined it seems that the proba 


1 *y 
nlities are in 


lavor ¢ 
then the appeal recom 
mended and ‘rom 


reading Tax Board decisions one could 


easily reach the conclusion that it 1s 
the too general practice to draw the 


petition first and to look into the proba- 


afterwards—much to the em- 


harrassment of all concerned. 
In drawing the petition it should be 
horne in mind that definiteness of issue 


is the aim of all pleadings. To get a 


clear-cut decision, the presentation 
must be clear. 


whol 


In the last analysis the 
case comes back to the petition 


and if this frames the issues definitely 


everything which follows will partake 
One great difficulty in 
ng a petition is to get away from 
is just another form to 
‘orms are very valuable but 


Their 


material so as 


they are merely conveniences. 


function is to order the 
) secure uniformity and to insure that 
all of the elements required by the rules 


law are supplied. However, the 
ute naturally the one 


form and 


| 
best pleader is qu 


who can get away from a 


state a proper case. 
formal 
attributes, a petition is in a sense a 


Considered aside from its 
letter to the Board telling its honorable 
members that the taxpaver has been 
wronged by the Commissioner and re- 
citing wherein and out of what facts 


such show the 


erows. To 


wrong 
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Board that the Commissioner’s action 
is contrarv to law, the general rules of 
law which he has failed to observe are 
set forth. The Board is then asked to 
use the power fiven it bv the people to 
right this wrong. 

from the 


Speaking standpoint of 


logic, that branch of learning which ac 


] 


countants and lawvers have cornered 


the petition is simply a svllogism or a 


eroup of svllogisms, depending upon 
the number of errors assigned. The 
proposition of law is the major 
premise, the facts which bring the tax 


payer within this rule of law—th 


minor premise and the assignment ot 
statement of the 


error 18 a negative 


conclusion of the svllogism. It will be 
petitions if this 
in mind since the 


much easier to draft 
thought can be kept 
form take on 


separate parts of the 


a real meaning and can be made to 


carry a logical statement of the case. 
Ot course, it is also necessary to recite 
facts to show the Board that you have 
a case wherein its powers may prop- 
erly be exercised, that is to say, the 
identity and address of the taxpaver, 
the fact that the Commissioner deter- 
mined a deficiency against this tax- 
payer in a named amount and gave the 
60-day notice or its equivalent as speci- 
fied in the act. 

\ brief discussion of the main parts 
of the petition follows, but for com- 
plete information in this connection, 
one should consult Colonel Mont- 
gomery’s /ncome Tax Procedure, 1926. 
The jurisdictional 
themselves. 


facts speak for 

The specifications of error comprise 
the first main division. These specifica- 
tions should be exactly what they say 
they are. That is they should specify 


exactly what erroneous or illegal act 
or acts (from the viewpoint of the 
has 


law) the Commissioner done 
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which have directly resulted in the de- 
Having in mind the 
svllogism referred to above, 
should he 
propositions of law which control the 
Last. Mir. 


cently read from the benc 


ficiency asserted. 
form of 
they coordinated to the 
james, of the Board, re 
h a specifica- 


tion of error which illustrates aptly 


what a specification of error should not 
he. The petitioner gave as one of his 
specifications : 

Phat ( s r ta gre nd 
ncompet el in the books of 
he taxpayer 


\s Mr. James remarked, this prob- 
bly strikes a responsive chord with 
While this action of the 

undoubtedly 
administration, it was not an 
error in the “determination”? of the 
No provision of thus 
violated. 

The petition must also contain a 


most of us. 

Commissioner was) an 
error in 
law 


tax. was 


facts 
upon which the taxpayer relies as con- 
stituting the basis of his appeal.” This 
simple statement we dare say _ has 
caused many a vagrant scratch of the 
head and there is full reason why it 
should. Packed in these words of the 
Board is the wisdom squeezed out of 
centuries of Courts have 
always been harsh on pleaders at law 
in stating facts, and fate in the verdict 
has in many instances been harsher. 
Court rules have, therefore, from the 
earliest times contained rules against 
multifariousness. Their purpose was 
to bring the parties to an issue where 
one alleged and the other denied the 
same thing. This kept out of the con- 
troversy irrelevant and immaterial mat- 
ter which if let in would not only clut- 
ter up the record but also carry the 
parties far afield from the transaction 
in question. In spite of the rules many 
lawyers fill their papers with evidence 


“clear and concise statement of 


litigation. 
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which the other side is only too glad of our brethren in accountancy exclaim, 
to get. Thus they prepare their own when the fine case he has built up is 
defeat or make themselves almost end- slowly dissipating before his eyes, 
less trouble. “Well, if that isn’t evidence I’d like to 

By the words “clear and concise’ know what evidence is.” That’s just 
the Board has sought another way of it. Lever since the petit jury has been 
saying that the ultimate facts should) a part of our system of trial pro- 
be pleaded. If one states the ultimate cedure, lawyers have been trying to an- 
facts he will be clear and concise. But = swer the question. In the hope of be 


what are the ultimate facts? There’s ing helpful rather than confusing, the 
the reason for the vagrant scratch. following brief comments on the law 


However, if one will remember that of evidence are essayed. This is done 
all he is expected to do, and what he with much trepidation since evidence is 
must do, is to state the facts presup- a subject that practically defies limita- 
posed in his propositions of law, he tions and one which few ever master. 
will have stated the ultimate facts and However, an outline of the high spots 
will have been clear and concise. may serve some good purpose. 

As has been above implied, the Originally the English common law 
propositions of law are the rules of | system had no law of evidence. This 
law which do, or should, govern the was because the witnesses constituted 
Commissioner in determining income the jury and were supposed to know 
taxes. They are either general rules the facts surrounding any case and the 
of law or are rules of law taken from courts determined the verdict from this 
the Revenue Acts or from Court or evidence. However, when juries began 
Board Decisions. They should not be to be chosen because they knew noth- 
stated as quotations or in words which ing of the facts and were supposed to 
confine their applicability to the par- render the verdict on the facts as 
ticular facts of the appeal. It is pre- placed before them, the judges became 
ferable to state them as general terms jealous of this encroachment upon their 
although in fact the words may be ex- prerogatives and began to lay down 
actly as stated in the law, regulations or rules to exclude evidence. This body 
a court or board decision." of exclusions grew as the jury emerged 

Having thus simplified petitions, the gradually from its original to its pres- 
calcium light will now be turned on ent form. They were in the beginning 
the “facts in the case.” It is not un- based on the supposed ignorance and 
usual to hear in Washington some one _ lack of capacity of the jurors and their 


1Under revised rules promulgated by the Board since these notes were written, a 
statement of the propositions of law as such is no lonaer required. In lieu thereof it is 
required that there be given a prayer for such relief as the petitioner seeks. However, 
his prayer may not be comprehensively drawn unless the draftsman has clearly in mind 
the propositions of law on which the appeal is premised and in effect the prayer will 
consist of lettered or numbered sub-paragraphs setting forth the propositions of law. 
That is, rather than stating abstract propositions of law upon which the taxpayer relies, 
the prayer ts formed to request the relief which will result if the propositions of law, 
which should control the determination of the deficiency, are applied to the facts of the 
case. In the prayer, relief on the basis of the facts may also be asked since the decision 
of the appeal may rest solely in fact. The concluding paragraph of the prayer should be 

general prayer somewhat as follows: 

“And for such other and further relief as the nature of the case may require 
and to the Board may seem equitable and proper.” 
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susceptibility to the wiles of counsel in 
to 
incite sympathy, passion and prejudice. 


presenting evidence and argument 
\lso, the necessity of shortening trials 
und the expediting of justice resulted in 
rules to prevent taking time on inci- 
dentals and details which have no bear 
ing on the main facts as proof. 

main ot 


everything 


that 
ad- 


The rule evidence 1s 
relevant is 
the sole 
the rules of 
exclusion and control grew up. Now, 
however, much matter which may be 


logically relevant is not legally 


logically 


missible. ‘This, in fact, was 


law of evidence before 


relevant 


on 
Ol 


competent, 


In a given case the competency or 
admissibility of the evidence is tested 
somewhat as follows: All matter 


which is logically relevant to prove the 
“ultimate” 
sitions is segregated according to the 


facts of the several propo- 


By logical relevancy is 
which 
ference may be drawn as to the truth 
This matter is then 
sifted and those facts which are so re 
ultimate 
have only slight probative value 


propositions. 


meant those facts from an in- 


of the main facts. 


mote from the facts as to 
are 
These usually comprise in- 
little to 
inference as to 
the truth of the basic or principal facts. 
The 


analyzed in the light of the main rules 


eliminated. 


cidental matters which have 
offer as a basis for 


remaining factual material is 
of exclusion, namely: the rule against 
hearsay, the rules against opinion evi- 
The 


facts then remaining may be admissible 


dence and the best evidence rule. 


in part under the doctrine of judicial 
notice, part may be such as to raise 
a presumption, requiring no further 
proof, some material may go into evi- 
dence under the rules relating to ad- 
missions, but most of the facts will 
be the form of testimony and 


documents. 


in 


of the law of evidence. 


The doctrine of judicial notice men- 
tioned above is technically not a part 
It is a sort of 
dispensation against the giving of evi- 
dence. There are certain facts which 
are so well known, are so easily ascer- 
tainable or are so related to the official 
character ot the court that of them the 
courts require no proof. Of some of 
these facts the courts are bound to take 
judicial notice, while others lie within 
the discretion of the court. The first 
class comprise things which are axio- 
matic and are a part of our daily lives; 
] ot universal common 
knowledge that to require proof of 

an absurdity and facts 
h relate to the court itself or the 
governmental machinery of which it is 
a part. 
which courts are required by statute to 


facts such and 
them would be 
whic 


This class also includes facts 


notice or which have become fixed by 
decision of courts—proper subjects for 
judicial notice. 

The things of which the court may 
in its discretion take judicial notice are 
matters which are notorious 
than universally recognized. 


rather 
The de- 
gree of notoriety is the controlling fac- 
tor in the exercise of discretion by the 
court. Is the fact so notorious that it 
may be safely assumed to be true? 

Some of the things which a court 


will judically notice follows: 


are as 
When the President’s term of office 
hegins and terminates, President’s 


signature, presidential proclamations, 
orders, treaties, general regulation and 
acts of departments, flags, great seals, 
public acts of legislgtures and Con- 
gress, and many other facts ranging 
through the whole field of human 
knowledge and endeavor. The Board 
takes judicial notice of such matters as 
would a court similarly circumstanced. 

The rules as to presumptions noted 
above are also another means to avoid 

















b. 


submitting proof. There are certain 
circumstances which courts recognize 
as uniformly leading to certain conclu- 
sions wherever encountered. 
that from such and such 
reasonable for the jury or tribunal to 
Where these 


inferences have long received the rec- 


They say 


facts it is 
infer certain other facts. 


ognition of courts they become conclu- 
sive presumptions or presumptions 
equivalent to a rule of law and having 
the binding effect of law unless refuted 
by the other side against which the 
presumption is raised. Tor instance, 
the Board has recognized the presump- 
that 
prima facie correct. 


tion a corporation’s books are 
The presumption 
that the deficiency found by the Com- 
missioner is correct has also been im- 
pliedly recognized. 

Considerable proof is made by way 
Many of the allega- 
tions of the taxpaver are admitted by 
the Commissioner in his answer. Fur- 
ther facts may be admitted to be true 
by way of stipulation or by the ap- 
proval of ex parte affidavits. Like- 
wise, the taxpayer may make admis- 


of admissions. 


Admissions are also made at 


sions, 
the hearing by the taxpaver or his 
counsel. There is also another class of 
admissions which may be used. These 
made regarding the 


issue by one of the 


are admissions 
transactions at 
parties or some one authorized to rep- 


resent them at some time when the 
propositions were being considered by 


the parties prior to the hearing other 


than statements made in connection 
with offers in compromise. While 
there are no instances which have 


come to the writer’s knowledge, it is 
believed that admissions made by 
revenue agents or other revenue offi- 
cials may be availed of in testimony. 
Likewise admissions of the taxpayer’s 
representatives in conferences before 
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the Department could be used by the 
Ad- 


missions of course are only evidence. 


Commissioner on proper proof. 


In the absence of countervailing testi- 
mony they may have the weight of 
truth. 

The rule against hearsay comprises 
a great bulk of the law of 
lo be exact, it is not the rule against 
hearsay but rather the exceptions to 
this 


evidence. 


rule which are so complicated. 
were it not for the rule, 
there would be no exceptions. Briefly, 
the rule 


Llowev« r. 


itself is that statements, oral 
or written, made by persons not parties 
to the suit, and not witnesses therein, 
are not admissible to prove the truth 
of the stated. It should be 
clearly understood that this rule does 
not act to exclude 


facts 


which 
are in issue, provided the witness has 


statements 


direct personal knowledge thereof. 
ven though the matter testified to 
may be what some one else said, it 


nevertheless throws light on the facts 
in issue as circumstantial evidence. It 
may indicate a quality or characteristic 
the existence of which is in issue and 
he very valuable in reaching the truth. 

The reasons for rejecting hearsay 
are as follows: 

1. Because there is no fair oppor- 

tunity to cross-examine. 


~ 


2. The person who had the original 
experience told the witness offer- 
ing the testimony. Thus the one 
who personally witnessed the hap- 
pening is not under oath. 

3. The person who made the state- 
ment ought to be present so the 
jury or court could see him and 
judge his reliability. 

The exceptions to the hearsay rule 
are as follows: 

1. Declarations of 
contents of will. 

2. Ancient documents. 


testator as to 

















3. Pedigree. 
4. Matters of public nature such 
as public records. 
5. Shop book entries. 
6. Entries in books of third parties. 
7. Declarations against interest. 
8. Dying declarations. 
9, Matters of general and public 
interest. 
10. Public documents and books. 
With respect to facts falling in the 
above general classes the courts will 
which otherwise 
would be incompetent. The basis on 


accept testimony 
which these exceptions rest is that such 
testimony may be rendered necessary 
by the practical impossibility of sub- 
Furthermore, the 
circumstances under which the state- 


mitting other proof. 


ments were made turnish some guar- 
anty of their reliability other than the 
mere fact of their having been made. 
For instance, in most of the exceptions 
it is required that the person making 
the statement be dead. As a further 
guaranty of the reliability of the state- 
ment and in order that it may be ad- 
missible the surrounding circumstances 
which the courts hold must have existed 
at the time the statement was made or 
the writing executed, must be specific 
and inflexible. 

Of the exceptions above noted the 
ones most frequently availed of before 
the Board relate to ancient documents, 
shop book entries and public docu- 
ments and books, although all of them 
may be used in proper cases. The 
scope of this article does not per- 
mit of a discussion of the elements of 
these exceptions. It is anticipated that 
the several offices have treatises on 
evidence in their libraries and that 
should the occasion arise, the elements 
of these rules will be gone into. No 
lawyer knows these rules so well that 
he can afford not to make a study of 
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the authorities to determine the ad- 
missibility of any hearsay evidence. 
It is stated above that opinion evi- 
inadmissible. This, of 
course, is merely a general statement 
since opinion evidence may be given 
by the testimony of expert witnesses. 
The opinion evidence that the rule is 
aimed at is the drawing of inferences 


dence is 


by lay witnesses, either directly in re- 
sponse to a question by counsel which 
calls for a conclusion, or in answer to 
a question not objectionable in itself. 

“Opinion” in a legal sense is an in- 
ference as to the existence or non-ex- 
istence of a fact in issue based upon 
other facts presented directly to the 
senses of the witness. It is supposed 
to be the province of the jury or the 
court to draw inferences from the facts 
in reaching a verdict or in making find- 
ings of fact and to permit witnesses 
generally to state conclusions would be 
trespassing on this authority. 

There is naturally a fine line between 
opinion and fact. All facts stated by 
i witness are inferences based upon a 
combination of bodily sensations and 
there are borderline instances where 
witnesses are permitted to testify as 
to their impressions, even though this 
testimony may seem like opinion evi- 
dence. Thus witnesses are permitted 
to identify persons and objects, they 
may testify as to a person’s mental or 
physical condition. Before the Board 
it is not uncommon for a witness to 
state facts (or inferences) as to the 
condition of depreciable property. The 
basis for the admission of this class of 
facts is that they are compound infer- 
ences or impressions resulting from a 
number of separate mental impressions 
or observations which cannot be sepa- 
rated and expressed in testimony by 
words or gestures. 

Expert testimony is not permissible 
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generally. The case must present mat- 
ter proper for expert testimony, that 
is, matter about which the average jury 
would not without the aid of 
people who devote their time to it. 
Even then the must first 
qualify as an expert. The qualifica- 
tions of the witness are determined by 
the court which judges whether from 
his training and experience he is the 
sort of man to whom the average in- 
telligent person would go to get in- 
formation on the subject. Such a wit- 
ness may give his opinion from his 
first hand knowledge of the facts in 
a given case or he may give his opinion 


know 


witness 


on a state of facts presented to him in 
a hypothetical Particular 
topics on which expert testimony has 
been 


question. 
received are property values, 
value of service, conduct, machinery, 
distance, time, speed, weight, direction, 


form, physical appearance, state of 
mind, ete. 

The last main rule of exclusion is 
the best evidence rule. Originally it 


applied to all evidence and the courts 
required that all proof meet the test 
of being the best evidence. At present, 
however, the rule is principally con- 
fined to written evidence. Briefly 
stated, this rule is that a writing is the 
best evidence of its own contents, and 
must be introduced unless it has been 
lost or destroyed, or its absence is 
otherwise satisfactorily accounted for. 
Failure to produce the originals is or- 
dinarily excused by proof that they 
have been lost or destroyed, or are out 
of the jurisdiction of the court, or in 
the hands of the adverse party, who 
has failed to produce them on demand 
duly made. 

The Revenue Act of 1926 requires 
that the rules of evidence obtaining in 
courts of equity in the District of 
Columbia be adopted by the Board. 
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Heretofore the division hearing the 
appeal has passed upon the admissi- 
bility of evidence without reference to 
any particular rules. The rule of the 
Board merely stated “It shall be its 
concern to elicit the material facts.” 
Under this procedure the Board has 
been more liberal than a court, but in 
many instances the rulings of the pre- 
siding officers of the divisions has been 
seemingly as harsh as the harshest 
courts at common law. In _ equity 
courts of the District of Columbia the 
rules of 
tain, but 


evidence at common law ob- 
where these rules work un- 
due hardship, they are varied so as to 
do equity. In other words, 
such 
otfered under 


the court 
may be 
such circumstances for 
what it may be worth. 

Since it wil 


receives evidence as 


be impossible here to 
review the various rulings of the Board 
on evidence it is believed valuable to 
point out those things which Chairman 
Korner has said are not evidence: 

“Chief among these are: 

(1) The petition, (2) statement of 
counsel, (3) unidentified and unau- 
thenticated documents and letters, (4) 
rulings of the Bureau of Internal 
Revenue, (5) affidavits which have not 
been submitted to the Solicitor and 
agreed by him to be submitted in evi- 
dence, (6) balance sheets, valuation 
appraisals and mathematical computa- 
tions of various kinds, unsupported by 


proof of the facts they contain (as a 
rule such evidence is nothing more 
than opinion evidence of the person 
preparing it and is necessarily in the 
nature of conclusions. It carries with 
it the right of the opposing party to 
cross-examine the witness to test his 
qualifications to testify and to estab- 
lish the facts on which such conclusion 
and opinion are predicated), (7) briefs 


(Concluded on page 35) 
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The United States Board of Tax Appeals 
Changes made by the 1926 Law 


By W. C. MaGatHan 


\ct of 1926 has made 
several radical changes in the organiza 
tion, jurisdiction and procedure of the 
U.S. Board of Tax Appeals. 


have 


Phe Revenue 


In some 


instances these changes been 
made to correct glaring errors in the 
1924 Act and to establish clearly the 
rights of taxpayers before the Board 
and, in others, the changes have to do 
with the extension of the taxpayer’s 
a review of the decisions of 
W hile 
in the briet scope of this article it will 
be impossible to comment fully on 
is believed that 


rights for 
the Board in the Federal courts. 


these changes, it 
preliminary information at this time 
will be of value. To this 
with 


Montgomery’s Jnucome Tar 


some 


correlate 


matter fax Board chapters of 
Colonel 

Procedure 1926, the comments follow 
as nearly as possible the order in that 


book. 


Organization 


In the early consideration of the 
revenue bill suggestions were made to 
change the Board from an independent 
executive agency to a court in the 
judicial branch of Government. This 
change, however, has not been adopted. 
It is provided in the new law that the 
Board shall be continued as an in- 
dependent The 
membership of the permanent Board, 
however, is changed from seven mem- 


executive agency. 


bers to the sixteen members now com- 
prising the present temporary Board. 
The salary of the members is changed 
from $7,500 per annum to $10,000 per 
annum. The 
arranged that the permanent members 


terms of office are so 


will be appointed for twelve 
The terms of 


compose the present temporary Board 


years. 
office of members who 
will expire at the close of business on 
June 1, 1926. 

The new ct provides that a division 
may consist of one or more members. 
Ileretofore the 1924 law has been in- 
terpreted to mean that a division must 
than three 
This amendment will make 


be composed of not less 
members. 
it possible for the Board to dispose of 
cases much more rapidly and will be 
especially valuable in disposing of 
cases which do not involve complicated 
questions of law and fact or questions 
upon which there is likelv to be a 
j Che 
vision that the decisions of the divisions 
are subject to review by the full Board 
this the 
opinion of a division consisting of only 


divergence Ol opinion. pro- 


is retained and in manner 
one member may be reviewed by the 
full Board where this seems in the in- 
terest of justice. 

\ rather important change is made 
in the procedure of the Board. !t is 
provided that the rules of evidence 
applicable to hearings before the Board 
in force in 
District of 


shall be the same as those 
courts of 
Columbia. 


equity in the 


Jurisdiction 

Many pages of the new \ct are de- 
voted to the question of jurisdiction. 
This has been made necessary owing 
to the extension of the right of the 
taxpayer to the 
Board’s decision in the federal courts 
and to validate the Board’s decisions 


secure a review of 
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in those cases in which jurisdiction 
was taken with respect to deficiencies 
but not paid prior to the 
passage of the 1924 Act. The 
\ct definitely settles the question as 


to whether the Commissioner may dis- 


assessed 
1926 


regard the jurisdiction of the board. 
It makes full provision for the review 
of cases in the courts and specifically 
that if the 
tempts to collect a tax pending before 


states Commissioner at- 


the Board on appeal, that an injunc 


tion mav be secured by the taxpaver, 


irre spective of the provisions of Sec 
tion 3224 of the revised statutes. 

The Board is specifically civen juris- 
diction of all deficiencies determined 
under the 1926 Act or of the 1916 or 
subsequent Acts which are determined 
after the passage of the 1926 Act. It 
{ deficien- 


also continues jurisdiction ¢ 
ies found after the passage of the 1924 
\ct. As stated above, the -\ct 
up the jurisdictional questions raised 


I 


clears 
by the Commissioner with respect to 
the 
of the Board, but pending unpaid 


taxes assessed prior to creation 


and 


in which the Commissioner rendered 
his final decision after June 2, 1924. 
lhese cases are fully discussed under 


the heading of jurisdiction in Colonel 
Tax Proc 


\Montgomery’s Jncom dit) 


j Vs 
976, 


In a general provision relating to 
\ct states that the 
Board’s decision shall be considered as 


Board decisions, the 
rendered when a notice is entered in 
the records of the Board of the amount 
1 the deficiency. However, it is pro- 
Section 283 (j) relating to 
ases in which hearing has already 
been held but the decision has not vet 
been rendered, that such decision shall 


ided in 


be considered as final when rendered. 
[t also provides that the taxpayer shall 
not have the right to have such de- 


cisions the courts as in 


reviewed in 
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cases in which the decision is consid- 
ered as rendered after the passage of 
the 1926 Act. 


a hardship on a large number of tax- 


This apparently works 


pavers whose cases are pending de- 
cision before the Board. There appears 
to be no good reason why these tax- 
pavers should not have a right to appeal 
directly from the Board to the courts 
as well 
have been filed but the appeals have not 


vet been heard. 


as taxpayers whose petitions 


In those cases which 
cannot be appealed, the taxpayer must 
the tax and, 
refund has been rejected, may bring 
suit in one of the District 
Claims. 


Par after his claim for 
Courts or 
the Court of 


\n attempt has been made to cure a 


very serious defect which existed in 
the 1924 Act with respect to the 60 
day period within which petitions may 
be filed with the Board. The 1924 


\ct provided for a period of 60 days 
and made no reference to holidays and 
Sundays.  \ number of cases 
have failed owing to the fact that ap- 


large 


peals were received by the Board ona 
holiday and could not be 
as filed although actually 
delivered in the mail prior to the ex- 
piration of the 60 day period. Also 
60-day have issued on 
Saturdays where a Sunday or a holi- 


Sundav or 


consid red 


letters been 
day intervened before the taxpayer 
actually received the letter. 
ent -\ct reads 


The pres- 
as follows: 


Within 60 days after such notice is mailed, 
tot Sunday as the sixtieth 


(7 ounting 


Gav}. -« 

This does not go far enough but is 
much better than the 1924 Act. Some 
provision should be made as to legal 
holidays. 

Particular provision is made with 
respect to cases in which a 60-day 
letter has been issued before the enact- 
ment of the 1926 law and the date of 
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falls 
period. It is set 


within the 

forth in 
283 (c) that such cases shall be 
sidered as if the 60-day letter had been 
issued as of the date of enactment and 
that the taxpayer may file a petition 
with the Board as if the 60-day letter 
had been issued under the authority 
of the 1926 Act. 

Another ambiguity of the 1924 Act 
which the 
taxpayer by the Board has been made 


enactment 60-day 
Section 


con- 


was resolved in favor oft 


clear by the new Act. Ina number of 
appeals the Commissioner contended 
that under the 1924 law the Board was 
without jurisdiction because the tax- 
payer’s objection to the deficiency in 
the taxable year was based upon the 
disallowance of an item affecting an- 
other year in which no deficiency had 


been found. The Board held that it 
had a right to consider the facts re- 


lating to any other year, the facts of 
which under 


this 


affected the year 
The law in 
as follows: 


con- 
sideration. respect 


now reads 


The Board in redetermining a deficiency 
in respect to any taxable year shall con- 
sider such facts with relation to the taxes 
for other taxable years as may be necessary 
clearly to determine the amounts of such 
deficiencies, but in so doing shall have no 
jurisdiction to determine whether or not tax 
for any other taxable year has been over 
paid or underpaid. 


There is a specific provision under 
the head of jurisdiction to the effect 
that, if the taxpayer receives a notice of 
deficiency and files a petition with the 
Board within the time prescribed, the 
Commissioner shall have no right to 
determine additional 
with respect to the same vear except in 
fraud. 


any deficiency 


the case of It is also provided 


that a taxpayer shall have no right of 
appeal to the Board based upon notice 
of a deficiency which results because 
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of a mathematical error appearing 
upon the face of his return, 

The Board is also given jurisdiction 
to redetermine the correct amount due 
as a deficiency even if the amount s 
redetermined — is than the 
amount of the deficiency as deter 
mined by the Commissioner. It may 
also determine whether any penalty, 
additional amount the 
tax shall be assessed, claim for which 


» 


greater 


or addition to 


is asserted by the Commissioner at or 
the 
word 


before hearing or a_ rehearing. 
The presumably 
refers to any rehearing after review 
by a Circuit Court since there is no 
direct 1 rehearing in 


“rehearing 


pre vision for a 


any other instance. 

Jurisdiction is also given the Board 
not only to find that no deficiency is 
due from the taxpayer, but also to find 
that there is an overpayment of tax. 
rhe is authorized and 
directed to credit or refund any such 
overpayment to the taxpayer when the 
decision of the Board has become final. 


Commissioner 


Such refunds or credits are to be made 
either if the claim was filed therefor 
within the limitation period, or if the 
petition was filed with the Board within 
four vears aiter the original tax was 
paid or in the case of tax imposed by 
the 1926 Act, within three years after 
the original tax was paid. 


Appeals From Jeopardy Assessments 

The provisions of the 1924 Act for 
appeal to the Board in cases involving 
jeopardy assessments have been very 
much changed. Under the new Act 
where a jeopardy assessment is made, 
no claim for abatement may be filed 
and within 60 days after the jeopardy 
assessment the 
quired to issue a 60-day letter. In 
fact, the new Act practically abolishes 
claims for abatement. 


Commissioner is re- 


Congress very 
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clearly intends that hereafter when the 
collection of taxes is stayed that this 
shall be 7 


abatement 


done by means ot a 
bond. full 
ing of the law, it would appear that 


tax 
‘rom a read- 
Congress has overlooked hearings in 
the Bureau in 
issessments 


the case of 
that 
required to file appeals with the 
Ithough 
that 
the 


jeopardy 


and taxpayers will 


Joard directly in such cases. 


there is some rumor to the effect 
within 


the 


hearings may be granted 


sixty-day period granted Com- 


missioner. 


‘he new Act makes specific 
vision regarding appeals in any case 
where the taxpayer has gone into bank 
ruptey or a_ receivership has been 
created. In these cases no appeal is 
permitted to the Board. The Act pro- 
vides that any appeal or claim with re- 
spect of the tax imposed shall be to tne 
court before which the 
receivership is pending. 


bankruptey or 


Fees 

In an attempt to prevent or control 
the filing of the appeals with the Board 
involving only nominal or very small 
amounts of tax the Board is author- 
ized under the new Act to impose a 
docket fee not in excess of $10.00. It 
is not clear that this docket fee is to 
be charged in since the 
language seemingly leaves it to the 
discretion of the It simply 
states that the Board is authorized to 
impose such Under this Au- 
thority the Board has recently amended 
its rules to require a docket fee of 
$10.00 for every appeal filed after the 
the Act. For appeals al- 
ready pending in which no hearing has 
been had, a hearing fee of $10.00 is 
imposed. <A petition will not be con- 
idered as filed until the docket fee is 
aid and if the hearing fee is not paid 


every case 


Board. 


fees. 


passage of 
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in cases to which it applies, this will 
constitute grounds for dismissal. 
Finality of Board’s Decisions 


1924 Act 


some little concern 


\ detect in the 
the 
as to when the 


which 
caused Board 
Board’s decisions 
This is cured in 
the following pro- 


was 
should become final. 
the new \ect bv 


Vision: 
\ decision of the Board shall be held to 
rendered pon the date that order 
cliving the amount of the deficiency is 
tered in the records ot the Board. Li the 
Board dismisses a proceeding and is unable 


from the pleadings to determine the amount 
ot the deticiency determined by the Com- 
missioner, an order to that effect shall be 
entered in the records of the Board and the 
decision of the Board shall be held to be 


rendered unto the date of such entry. 


Ilowever, in the case of appeals 
pending before the Board at the time 
] the Act and in which 


been held, the Act 


ol passage of 
have 
specifies that: 


hearings 


Such decision shall, for the purposes of 
this title, be considered to have become final 
upon the date when it is rendered and 
neither party shall have any right to petition 
for a review of the decision. 

Under the head of the court review 
of the Board’s decisions the Act also’ 
provides when the decision 
shall become final either when an ap- 
peal is or is not taken to the courts. 
This is‘ discussed under the 
head of “Court 


Board’s 


below 
Review.” 


Opinions 

Under the 1924 Act the Board was 
required to render an opinion in all 
cases where the amount of tax in- 
volved was more than $10,000. The 
new Act makes it discretionary with 
the Board as to whether an opinion 
shall be made a part of the Board’s 
report. It also provides that the Board 
shall not be required to make a report 
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where the appeal is dismissed upon 


motion either of the taxpayer, the 
Commissioner, or the Board. 
Subpoena of Returns 

While the provisions of the Act are 


not at all specific, it would appear that, 


under the power given to subpoena 


witnesses and require the production 
of evidence, the Board may require the 
Commissioner to produce before the 
Board all necessary returns. The pro 


as follows: 


Vision In part 1s 


e Board may examine witnesses 
ine jut vy subpoena ordered by the 
Board iny division thereot and signed 
by th nember, the attendance and 
testim f witnesses and the oduction ot 
ill turns, books, papers, docu 
ment 1 yonden ind other eviden« 
f 1¢ Ml hie | licd ‘S lV 
designat lac i hearing 


Court Review of Board’s Decisions 


\ radical departure from the 1924 


\ct is made in the present -\ct in that 
either party may petition a circuit 
court of appeals or the Court of Ap- 
peals the District of Columbia for 
review of the Board’s decision. To 
secure a review the taxpaver must 
file a tax abatement bond with the 


fixed Board, 
the amount of the 

the deficiency in 
the petition 
iddition to 


) — . ] 7 +} 
Board in a sum by the 


not exceeding double 
portion oft respect 
I 


of which for review was 


the 
authorized to require any 


I 
fil 
courts ire 


ed. In this bond, 
which 
he judgment 
of any such court shall be final except 


further bond or undertaking 


they deem necessary. 


that it shall be subject to review bv 
the Supreme Court of the United 
States upon writ of certiorari. The 


court reviewing the case is authorized 
to affirm, modify, or reverse the de- 
cision of the Board either with or with- 
out remanding the case for a rehear- 
ing, 


as justice may require. 
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In cases of appeal to a court, the 
Board is authorized to fix a fee not in 
excess of the fee fixed by law to be 
charged and collected by clerks of th: 
district courts for comparing or {o1 
preparing and comparing a transcript 
of the the i 
carried up. 

lor 


record on which case is 


it is 
the 


purposes Oot 
vided that the decision of 
shall become final: 


review, pro- 


ey ard 


1. Upon expiration of the time al 
lowed for filing a petition for re 
view if no such petition has been 


filed within such time. 

2. Upon the expiration of the time 
allowed for filing a petition of 
certiorari if the decision of the 
Board has been affirmed or the 


petition for review dismissed by 
the circuit court and no petition 
for certiorar1 has been filed. 

3. Upon the denial of a petition for 

the 

athirmed or a 


certiorar1 if the decision of 


Board has been 


petition for review dismissed by 
the circuit court of appeals, or, 
+. Upon the expiration of 30 days 
issuance of the mandate 
Court if the 
Supreme Court directs that the 
decision of the Board be affirmed 
lis- 


from the 


of the Supreme 


or the petition for review 


missed. 


[f the Supreme Court directs that 
the the Board be modified 
or reviewed, the decision of the Board, 


decisi m ot 


rendered in accordance with the man- 
date of the Supreme Court shall be 
come final upon the expiration of 30 
days from the time it was rendered, 
unless within that time the Commis- 
sioner or taxpayer shall insti- 
tuted proceedings to have the Board’s 
revised 


have 


corrected to accord 
with the mandate, in which event, the 


decision 


















the Board shall become 


final when so corrected. 


decision of 


lf the decision of the Board is modi 
fied or reversed by the Cireuit Court 
of Appeals or the Court of Appeals of 
the District of Columbia, and if (1) 
the time allowed for filing a petition 
for certiorari has expired and no such 
duly 
certiorari 


petition has been filed, or (2) 
been 
denied, or (3) the decision of the 
Court affirmed by the 
Supreme Court, then the decision of 


the Board 


the petition for has 


been 


has 


accordance 
Circuit Court 


rendered in 
with the mandate of the 
of \ppeals or the Court of \ppeals 
of the District of shall be- 
come final on the expiration of 30 


Columbia 


days from the time such decision of 


the Board was rendered, unless 
within such 30 days either the Com- 
missioner or the taxpaver has in- 


stituted proceedings to have such de- 


cision corrected so that it will accord 


with the mandate, in which event the 


decision of the Board shall become 


final when so corrected. 
If the Supreme Court orders a re- 
hearing; or if the case is remanded by 


the Cireuit Court of Appeals or the 
Court of 


\ppeals of the District of 


25 


Columbia to the for a rehear 
(1) the time allowed for 
filing a petition for certiorari has ex 
pired and no such petition has been 
duly 


Board 
ing, and if 


filed, or (2) the petition for 


3) the 


certiorari! has been denied, or 
decision of the court has been aflirmed 
by the Supreme Court, then the de 
cision of the Board rendered upon 
such rehearing shall become final in the 
same manner as though no prior de 
cision of the Board had been rendered. 

Section 284 (d) of the new act pro- 
vides that if a sixty-day letter is sent a 
and an appeal is filed, the 
taxpaver cannot thereafter file a claim 


taxpayer 


for refund with respect of such year 
or file a suit in the district court or the 


Court of Claims therefor except in 
certain special instances therein enu- 
If no appeal is filed with the 


Board it appears that claims for refund 


merated. 


or credit can be filed at any time within 
the limitation period and if rejected 
thereafter appealed to the courts as for 
merly. It is well for this reason for 
taxpayers to realize that in appealing 
to the 
tween the 


are electing as be 
the 
Court of Claims. 


they 


Board 


Board and District 


Courts or the 
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The Washington Office: 
[Its History and Function 


This is an age of specialization. The 


artisan of former vears has been super 
seded by the modern factory, wherein 
each workman performs a certain task 
continually thus 


ficient in his particular line 


becomes 
\s in the 
also 
have offered a fertile field for speciali- 
zation. 

criminal 


and 


pro- 


case of industries the professions 


Thus, in law we have the 


and 


commercial lawver. In 
accountancy we have the cost account- 
ant, the auditor, and in recent vears 
True, we have indi- 
viduals who, being especially endowed, 
are equally proficient in all the dif- 
ferent 


the tax specialist. 


branches of their profession. 
But these are the exception rather than 
the rule. 

When the administration of the War 
Revenue Acts of 1917 and 1918 was 
put into motion it soon became evident 
that, if an accountant or lawyer desired 
to become a successful income tax con- 
sultant, he would have to devote his 
entire time to the study of income tax 
matters. 
almost 


The regulations were revised 
daily; rulings and 
emanating from the various offices of 
the Treasury Department were issued 
in such great volume that they were 
soon numbered in the thousands; the 
various lower courts and the United 
States Supreme Court rendered de- 


decisions 


cisions which in some cases supported 
the regulations and in others reversed 
them. Realizing the existing condi- 
tions, our firm decided that some me- 
dium had to be established whereby the 
client could be advised not only as to 
the rules and regulations applicable to 
his case under existing law, but also 


the attitude of 
thereto. 

With this thought in mind the Wash- 
ington office of Lybrand, Ross Bros. & 


the courts in regard 


Montgomery was established in the 
Union Trust Building during the year 
1919, Following the firms’ 

tive policy it started in a modest way, 
there being one manager and an assis- 
tant. 


conserva- 


Since the beginning the demand 
for its services has increased at such 
a rate that at the present time the per- 
sonnel consists of a manager, an assist- 
ant manager, two other assistants, an 
office secretary, and four clerical assis- 
tants. In order to sufficient 
space the office has been moved to the 
Investment Building, where a suite of 
six rooms is now occupied. 

It naturally follows that an expan- 
sion of this sort must have been gained 
through merit and service. It would, 
therefore, be interesting to look in 
retrospect at the character of the serv- 
ice performed by the firm through this 
medium. 

At the outset, the Washington office 
does not claim all the credit for its 
success, it being acknowledged that, 
without the support of the various 
other L. R. B. & M. offices scattered 
throughout the United States, this 
achievement would not have been pos- 
sible. 


obtain 


Therefore, this opportunity is 
taken both to recognize and to com- 
pliment the cooperation of the various 
offices with our organization in relation 
to federal tax matters. 

The Washington office, in its ca- 
pacity as a clearing-house for the other 
offices, has naturally come into pos- 
session of tax information of 


great 
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value. The cases handled through our 
organization number in the hundreds. 
They comprise tax matters of sundry 
and various nature, ranging from small 
sums into the millions, and involving 
in some cases simple principles and in 
others intricate problems of accounting, 
engineering and law. 

It is readily understandable that, 
with offices dotting the United States 
from the 
called on to represent clients whose ac- 


\tlantic to the Pacific, we are 


tivities embrace practically the entire 
economic field. After our offices pre- 
pare the necessary data they submit 
it to the Washington office, which then 
handles it, with or without the aid of 
a representative of the office that sub- 
mitted the either the 
Treasury or the Board of Tax Appeals. 
Through this procedure the various 
ramifications of the revenue acts are 
brought to light, and decisions ob- 
tained on practically all important tax 
principles. Fortified with 
cisions as precedents, it is obvious that 
this office 


case, before 


these de- 
finds itself in an advanta- 
geous position when prosecuting a simi- 
lar or somewhat similar case. On these 


erounds and this service the success 
of the Washington office has been 
established. 

To illustrate, many cases dealing 


with valuation of patents, mines, good- 
will, etc., have been prosecuted from 
this end. As a result, the office is in 
possession of helpful information as to 
the proper procedure for the handling 
of valuation cases. As regards special 
assessment, the office is especially 
qualified in view of the fact that 
through representing hundreds of tax- 
payers in various industries through- 
out the United States definite knowl- 
edge has been obtained as to the 


amount of excess profits tax paid by 
numerous 


economic groups. From 
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seen 


readily 


statistics it is 
whether or not 
panies have paid a lesser tax, and in 
the that existed 
this information proves quite helpful 


these 
representative com- 
event abnormalities 
in the prosecution of a relief claim. 
these statistics never 
used without the permission of the tax- 


Of course are 


payer. The large number of amortiza- 
tion claims handled by this office has 
resulted in the accumulation of data of 
great value for the preparation of sub- 
sequent claims of a similar nature. 

The the 
position of the Washington office for 
rendering efficient tax service is its 
location and close proximity to the 
Treasury Department. The 
told of a man who drove to Washing- 
ton with a horse and buggy endeavor- 
ing to settle a government claim. A 
friend of his met him on the way and 
warned him that it might take a long 
time to settle. He was obdurate, how- 
ever, and would not return 
until the claim was adjusted. The 
story goes on to tell how a month later 
the friend met the man in Washington, 
who told him that he had disposed of 
the buggy to pay his board, but he was 
still waiting for the claim to be closed. 
And so the story continues, until the 
horse, harness, and everything had 
been sold, but the claim had not been 
settled. 

This is not supposed to be a direct 
reflection upon the administration of 


second phase of favorable 


ste TV is 


said he 


covernment business, but it is an ad- 
mitted fact that the government's mills, 
like the mills of the gods, grind slowly. 
The administration may be speeded up 
somewhat, however, by someone who 
makes a study of the operation of the 
departments of the government. Here 
the experience which the 
Washington office has had along this 
line are helpful. 


years of 


Not a day passes but 
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what a number of trips to, numerous 
telephone calls to, and conferences at 
the various divisions of the Treasury 
Department are made. These offices, 
among others, comprise Consolidated 
Returns Division, Special Assessment 
Section, Engineering Division, Solici- 
tor’s Office, Rules and Regulations, 
etc., which are distributed about Wash- 
ington in numerous buildings. 


a person 


Unless 
is advised as to the proper 
division where a case is resting, days 
This is 
avoided through the application of the 
knowledge of tax administration pos- 


may be spent in futile search. 


sessed by this office. 

In the case Board 
of Tax Appeals time is of the essence. 
The must be filed 


period, or it 


of appeals to the 
petition within the 
limitation 
The 


filing ot 


is unavailing 
same tact applies to the proper 
protests to the Commissioner 
within the period allowed. 
such as 


In matters 
Washington 
that 
presented by 


these the office 
these 
hand to 
(assuming they are 
within the final date). thus 
precluding the possibility of their being 


renders signal service, in 
documents are 
the proper division 


received 


lost in the mails, or lodging in anv of 
the numerous governmental divisions 
other than the one for which they are 
designated. 


Through direct dealings with the 
Treasury Department this office has 
many times saved our clients from 


jeopardy assessments and the expenses 
incident thereto. This is accomplished 
by immediately notifying the taxpayer 
of the pending assessment and obtain- 
ing the necessarv documents to fore- 
stall it. It also often happens that 
conferences previously arranged have 
to be postponed, either at the request 
of the taxpayer or the representative 
of the Commissioner. This is readily 
done with a minimum of expenditure 
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through our office. Were this not the 
case, a taxpayer might find that after 
traveling many miles at considerable 
expense, prepared to take up his case, 
is confronted with the fact that 
through some unavoidable occurrence 


he is 


he is unable to obtain the hearing and 
must, therefore, wait over in 
Washington for some time, or else re- 
turn and make a 
future date. 

The third phase of the advantage of 
handling tax cases through our Wash- 
ington office is its economy. 
ample, a taxpayer in 


either 


second trip at a 


lor ex- 
San Francisco 
may have his case worked up by our 
San Francisco and present it 
through our Washington office with- 
out entailing the expense of both time 
and money 


office 


through a 
trip from the Pacific Coast to Wash- 
ington. 


made necessar\ 


experience has shown that a 
case of any size may require several 
that 
once, but in 
cases three or fourfold. 


conferences, so this expense is 


not only saved extreme 


Many calls are received from our 
various offices for rulings or opinions 
on doubtful questions. 


erally 


These are gen- 
obtained much more expedi- 
tiously by interviews and by presenting 
the requests in person. Miscellaneous 
information from the various executive 
departments is also secured whenever 
occasion arises. 

The fourth phase of the success of 
the Washington office through coopera- 
tion with the various L. R. B. & M. 
offices, is that it obtains first-hand in- 
formation expeditiously from the 
Thus when radical changes 
are made, as the result of court de- 
cisions, ete., by inquiry at the proper 
division of the Bureau of Internal 


source, 


Revenue, information is obtained as to 
the correct procedure to be followed by 
the taxpayer in order to protect his 
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This is transmitted to the 
various L. R. B. & M. offices through- 
out the country, which in turn notify 
the individual taxpavers whose inter- 


interests. 


ests are being looked after, and in that 
manner the 
properly and expeditiously protected. 


respective interests are 

Space does not permit an elabora- 
tion of the services performed by the 
\Vashineton office other than the gen- 


eral statement submitted above. It is 
felt. however, that enough has been 
said to illustrate’ that this office, 
with the cooperation of the various 
L. R. B. & M offices, through vears 


if experience with tax matters, sundry 


nd various in nature, is in an espe- 


cially favorable position to render tax 


service of the highest order. This is 


true whether the case be one dealing 
with valuation, amortization, special 
ssessment, affiliation, or anv and all 


of the various ramifications of an in- 
volved revenue act. It would be a 
unique case, one or more of the phases 
f which had not previously been en- 


countered by some representative of 


Iyvbrand, Bros. & Montgomery 
If such 
handled, 


a complete record thereof would be on 


Ross 
ina similar or analogous case. 
case had been previously 


file at this office, and if necessary the 
person of our organization handling 
it would be calied upon to render an 
opinion un- 


such a character 


thereon. If, as is very 


likely, the case is of 

that one at least somewhat similar in 
principle had not previously 
handled, it would have the benefit of 
onsideration by an organization whose 


1 
peen 


experience in tax matters goes back 
) the inception of income and profits 
taxation in this country and which has 
kept in the closest touch with, and 
made an intensive study of, each new 
levelopment, legislative, interpretative 
i administrative, in such taxation. 
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Notes 


The Philadelphia meeting of the 
Pennsylvania Institute of Certified 
Public Accountants of February was 


one of the most interesting the Insti- 
tute ever held. The Auditor General 
of Pennsylvania, Hon. Edward Martin, 


Lord 


and his principal assistant, J]. 


Rigby, Esq., were guests of the Insti- 
tute and made important addresses. 
The Auditor General's talk was en- 


t 

tirely on the question of taxation, the 
uses to which the funds were to be put, 
ete., while Mr. Rigby’s talk was on the 
proper method of preparing the capital 
stock and corporate loans reports. A 
number of questions were asked Mr. 
Rigby by the members upon the con- 
clusion of his talk, and a great deal of 
information was obtained. 

an interesting talk 


by Mr. Adam A. Ross, 


valuable 

There was also 
who addressed 
the recently certificated members of the 
Some 

last 
vear, thirty-five of whom were in at- 
tendance at Mr. 
| briefly the history of the ac- 


profession in Pennsylvania. 


eightv-two received certificates 


the meeting. Ross 
reviewed 
countancy profession and particularly 


of the profession in Pennsylvania. 


Mr. T. Edward has 


honor of being elected to the 


had the 
soard of 
Trustees of The Presbyterian Hospital 
in Philadelphia to three 


Ross 


serve for 


vears. 


“But these securities are bordered 
in green.” 

“Well, madam ?” 

“All the writers 


people to stick to gilt-edge stuff.” 


financial urge 


Louisville Courier-Journal. 
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The purpose of this journal is to com- 
municate to every member of the 
staff and office plans and accomplish- 
ments of the firm; to provide a me- 
dium for the exchange of sugges- 
tions and ideas for improvements; to 
encourage and maintain a proper 
spirit of cooperation and _ interest 
and to help in the solution of com- 
mon problems. 
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A Tax Issue 

With the Revenue Act of 1926 just 
enacted, and with taxpayers, account- 
ants and lawvers interested in know- 
ing what significant changes have been 
effected in the federal income tax pro- 
cedure by this latest law, it seems an 
opportune time for the issuance of a 
Washington Office Number of the 
L. R. B. & M. JournaL. Because the 
Washington office was established some 
seven years ago primarily to serve the 
interests of our clients with respect to 
their federal income and profits tax 
matters, and because the professional 
work of that office is so largely devoted 
to that subject, it is natural that this 
Washington Office Number of the 
JourNaAL should be devoted wholly to 
the treatment of topics directly related 
to tax practice and procedure. 

The income tax and its administra- 
tion exercise such an important influ- 
ence in the business world today, and 
the giving of advice and aid to busi- 
men in that connection falls so 
naturally within the sphere of the pub- 
lic accountant’s work, that the public 
accountant who has not at least a work- 
ing knowledge of the subject—even 
though he may not attain to the mas- 
tery of it which one expects from the 
accountant who specializes in the sub- 
ject—is in these times incompletely 
equipped. The tax affects 
business at so many points and it must 
so continuously be reckoned with, in 
determining whether the tax reserve to 
be set up in a balance sheet, or whether 
a given transaction has or has not re- 
sulted in a taxable gain, or whether de- 
preciation and depletion 


ness 


income 


allowances 


have been so computed and are so sup- 
ported that they are likely to be ap- 
proved by the Treasury, etc., etc., that 
the public accountant who does not 
familiarize himself with the subject 
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simply cannot give the best service to 
his clients. This comment applies with 
equal force to the accountant who may 
be practicing on his own account and 
to the member of the staff of any pub- 
lic accounting office. 

Our Washington Office has ren- 
dered a valuable service to every mem- 
ber of our organization by preparing 
the material for this issue of the Jour- 
NAL. The leading article will be help- 
ful in enabling every member of our 
staff to gain quickly an understanding 
of the more important changes in the 
federal income tax, both substantive 
and administrative, which have been 
effected by the Revenue Act of 1926. 
The article on the preparation and 
presentation of cases before the Board 
of Tax Appeals should prove not only 
interesting but extremely helpful to 
our various offices, particularly to those 
which because of distant location do 
not have as much personal contact with 
the Washington Office as those offices 
do which are within closer range. The 
changes in the law provisions affecting 
the United States Board of Tax Ap- 
peals, because of their importance, are 
made the subject of a separate article. 

In order that the Washington Office 
organization might not be too modest 
in speaking of its own work, a mem- 
ber of the New York staff who has 
had a good deal of contact with the 
\Vashington Office but who, in this 
instance, prefers to remain incognito, 
wrote the article on “The Washington 
Office—Its History and Function.” 

In conclusion we wish to express the 
Appreciation of the editorial “we” 
the signal service rendered by the 
Washington Office in so effectively 


for 


discharging the responsibility which !t 
assumed for this issue of our JOURNAL. 


W. A. &. 


$75,000,000 of Taxes Saved to 
Corporations—The Guarantee 
Construction Principle 
Corporations have been saved $75,- 
000,000 in taxes. 
your check. It is 


Don’t write for 
a joke! Con- 
eress merely attempted to validate the 
Treasury Regulation which has been 
used for computing invested capital 
under the 1917, 1918 and 1921 laws. 

When the amendment was passed by 
the Senate on February 10 the follow- 
ing appeared in The lVashington Eve- 
ning Star: 

Quietly and almost without attracting 
any attention, the Treasury Department has 
made a move which will save the corpora- 
tions and business world generally about 
$75,000,000 in taxes and many times that 
in financial embarrassment. For the Senate 
has adopted, at the suggestion of the Treas- 
ury, an amendment to the revenue bill 
whereby the existing regulation on which 
virtually all the excess profits tax cases of 
previous years were settled will not be 
disturbed. 

It all resulted from a decision of the 
Supreme Court of the United States in 
respect to a munition tax case. Lawyers 
ind experts promptly drew the inference that 
all excess profits tax cases were affected, 
and the Treasury shared the view to such 
an extent that the amendment was promptly 
inserted. 

It is remarkable that this article 
makes no mention of the Tax Board 
decision in Guarantee Construction 
Company's Appeal. (2 B.T.A. 1145.) 
When this decision was published, all 
the leading newspapers carried head- 
lines that millions would be refunded 
to corporations. Now corporations 
will be saved millions by the Senate 
amendment. 

The Federal District Court for the 
Southern District of New York has 
sustained the Board’s principle in the 
Guarantee Case. The decision was 
handed down in the case of lax Kauf- 
man Co., Inc., vs. Bowers. When the 
above newspaper account is read, it is 
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amusing to note that the Court cited 
the <luderson Yale & Towne 
cases to support its conclusion. 


and 


The newspaper account states that the 
amendment was adopted at the sugges- 
tion of the Treasury. We, therefore, 
this fact. Did the 
Treasury really believe that taxpayers 


assume to be a 
would be saved millions of dollars by 
this amendment?’ Or atraid 
that refunds of millions would have to 
under the Tax 


Was it 


be made Board de- 


cision? Why the haste to have Con- 
gress validate an illegal regulation 
which had been in etfect for eight 
years? When the Supreme Court held 


that stock dividends were not taxable, 
did the Treasury request Congress to 
pass retroactive legislation to make re- 
funds to taxpavers who were barred 
by the statutory period ? 

The 


regulation is incorrect. 


Treasury has admitted that its 
Then if the 
Treasury desired to save taxes to cor- 
porations, why didn’t it request Con- 
gress to approve of the Board’s method 
of computing invested capital? This 
would have brought about a real sav- 
ing. In such an event, Congress would 
have approved a legal basis instead of 
an admitted illegal basis. 

The Court decision re- 
ferred to is the case U.S. vs. Anderson 
et al (decided by U. S. Supreme Court, 
January 4, 1926, and not yet reported). 
The munitions 
tax, and not an income tax. The muni- 
tion tax contain word 
about invested capital, and the Supreme 
Court decision makes no reference to 
invested capital. The Tax Board de- 
cision in the Guarantee case deals with 


Supreme 


decision related to a 


does not one 


invested capital, and held specifically 
that the Treasury regulation was 1l- 
legal. can it be said that tax- 
payers have been saved millions? Who 
can say that the Tax Board decision 


How 
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would not be approved by the Supreme 
Court? If it were approved, then tax- 
payers would be entitled to refunds in 
the millions. 

Can it be said that the Tax Board is 
composed of pigmies? Taxpayers 
would yote, no! Can it be said that 


their decisions are to be given no 
weight? Why stop with the amend- 
ment validating the invested capital 


regulation? Why not pass an amend- 
ment stating that all acts of the Treas- 
ury, whether past or present, legal or 
illegal, in the administration of the 
revenue law are valid? 

The question also arises: 
abolish the Tax Board? If Congress 
will validate all of the the 
Treasury, what useful purpose can the 
Board Why should it make 
any important decisions? Why should 
any careful study be made of the big- 
questions? All important 
cisions will be wiped out by Congress. 


Why not 
acts of 


serve ? 


ger de- 

It is recognized that Congress has 
far reaching powers in regard to retro- 
active tax legislation. It will be in- 
teresting to see this point tested out 
before the courts. It will no doubt be 
done. Section 1207 is not an amend- 
ment of the invested capital provisions 
of the 1917, 1918 and 1921 laws. The 
provision merely places an interpreta- 
tion on these laws, and in effect says 
that the interpretation made by the 
Treasury is correct. 
authority under the Constitution to in- 
terpret a statute. This is a 
vested in the courts, and the power 
cannot be usurped by Congress. Fur- 
thermore, the provision would seem to 
be unconstitutional because taxpayers 
are deprived of due process of law. 

It will be recalled that Mr. Haynes 
and Mr. McGuire presented the Guar- 
Shortly 


Congress has no 


pe wer 


antee.case before the Board. 
(Concluded on 


bage 35) 
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Senate Investigation of the Bureau of 
Internal Revenue 


By C. J. 


The pot calls the kettle black—if we 


may properly term the Internal 
Revenue Bureau a kettle. And why 
not? Is not that where all the tax 
cases are brewed and stewed and 


finally served out on thirty- or sixty- 
day platters? In turn the pot is called 
black by the minority members of the 
Senate Committee, thus completing the 
cycle. 

The majority report consists of two 
parts, approximating 550 pages. As a 
pleasant and 
literature it makes a wonderful sleep- 
ing potion. Withal, however, from our 
point of cannot 
wholly Accountants, 
engineers, attorneys and laymen will 
find wonderful advice, if they but seek 
the truths. Problems which have puz- 
zled the Department for years; legal 
issues which the courts yet must finally 
problems on 


enlightening piece of 


view we say it 1s 


uninteresting. 


decide; engineering 
which experts differ ; intricate account- 
ing problems, mooted over periods of 
years—all of these have been decided 
in a few months by the Senate’s inves- 
tigators, and without fail the Treasury 
Department has been held to be wrong 
in its conclusions. 

Of course, admit that we often 
find the Income Tax Unit wrong on 
one or more issues in large cases, and 


we 


in many instances radically wrong, but 
generally somehow or other, it reaches 
the right track before the case is closed. 
Perhaps this is why the Investigating 
Committee did not deem it necessary 
to criticize any of the cases of clients 
of this firm. Although they have cited 


some three hundred or more cases, we 
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have looked in vain for familiar titles. 
And will anyone deny that our success 
At least that, and 
we personally are vain enough to place 
Thus we arrive at 
the Senate 
Committee affirms the Unit’s decisions 
in all of our cases! In fact, they cite 
a decision of the Board on one of our 
1 support of a proposition they 
seek to argue. 

What else do they do? Well, in the 
first place they pick subjects on which 
there is room 


has been average ? 


it above average. 
an inescapable conclusion 


cases 1 


for a wide variance of 
opinion, such as amortization, deple- 


tion, special assessment, natural re- 
source valuations, ete. They show 
wherein settlements which have been 


made are incorrect because their inves- 
tigators in arriving at a valuation fig- 
ure, after only a few days investigation, 
fail to agree with the valuation of the 
Bureau engineer who spent perhaps 
months of study after a field investiga- 
tion and conscientious effort in solving 
the knotty problem. The Solicitor may 
have rendered an opinion upon review- 
the 
Review 
the Unit, but it 
didn’t know what it was doing; 


gress may have ratified certain prac- 


ing the case, but he was wrong; 
Committee on Appeals and 
may 


have sustained 


Con- 


tices by specifically providing for them 
in the statutes, but the investigators say 
such practices were wrong, and that’s 
that. 

Depletion is an interesting subject. 
To arrive at a correct rate is fraught 
with as many intricacies as may be 


readily imagined. The investigators 
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prove that the Bureau is all wrong in 
its allowances. They state: 

From the several sources hereinafter 
stated statistics have been prepared reflecting 
the effect of depletion allowances upon net 


income and the importance of the deter 
mination of such allowances upon a propet 
basis. Che figures speak for themselves. 
Then follows a tabulation, showing 


that in about sixty cases the average 
ratio of depletion allowance to net in- 
come is well over three hundred per 
cent. Just what information can be 
obtained by such a comparison we do 
not To our of thinking 
depletion is nothing but a part of cost 
of goods sold. Strictly speaking it 1s 
not a deduction from income, but is a 


know. way 


segregation of capital from income. 

The Special Assessment provisions 
of the various Acts afford wide lati- 
tude for use of discretion and judg- 
ment. Accordingly the Investigating 
Committee was safe in being critical of 
cases decided in the relief section. They 
are content to differ with the Bureau 
and deal in generalities although they 
give specific instances of what they 
please to consider maladministration. 
Everyone has his troubles with relief 
cases, and many are prone to criticize 
the decisions of the Treasury in sucli 
cases. But we have the effrontery to 
venture that if the Committee should 
collect votes from those who know, 
they would not find liberality in reduc- 
tions, to say nothing of excessive al- 
lowances, considered to be one of the 
predominating virtues of the relief sec- 
tion. As a matter of fact, if they 
would listen to the general conversa- 
tion in tax circles in Washington they 
would not have to take a vote. 

One interesting feature is the Com- 
mittee’s condemnation of the Bureau’s 
action in allowing insufficient officers 
salaries as an abnormality. Their po- 
sition in this respect is well answered 
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by the minority report, but if it were 
not, the decision of the Board of Tax 
\ppeals, an entirely independent body, 
in the of Sol Franker, Inc. 
( Docket No. 3253) would be sufficient. 


case 


It is unnecessary to comment upon 
the individual with 
in the report. They probably provide 
the most interesting information con- 
tained in the report, and much of the 
data divulged is not without value to 
those who have cases before the De- 
partment. We hope that some may be 
able to profit by this modest suggestion. 

The minority views do credit to their 
authors. Dignified, brief, to the point, 
they savor of the atmosphere which 
should surround any Congressional in- 


relief cases dealt 


vestigation made for the purpose of 
protecting taxpayers. In our opinion 
these upon sounder 
logic and, if the facts therein alleged 
may be accepted as true, greater ver- 
acity of purpose than those of the ma- 
jority. As a whole, they are critical 
of the majority report, but to a large 
extent the criticism is in the nature of 
proot in refutation. 


views are based 


Speaking of differences in judgment, 
the minority savs: 


IXven the majority report admits these 
differences and shows by a hypothetical cas 
that two equally competent and equally 
honest engineers ‘whose judgment in esti- 
mating basic factors differs slightly but not 
enough to impeach the honesty or ability of 
either engineer’ may reach results that would 
show a difference in depletion rate of 450 


per cent. . Is it strange that the com- 
mittee’s staff has been able to find a few 
complicated and involved cases where the 


judgment of its staff may differ with the 
judgment of the bureau? 

This 
many 


is 


quotation 
of the 


typical, 
dealt 


although 


cases with indi- 


vidually by the majority are refuted 
individually by the minority. 

We hold no brief for the Treasury. 
Time and again we have felt aggrieved 
at its decisions and attitude. In a spirit 
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it tairness, however, we recognize the 
enormous task with which it has been 


ind still is confronted. The Investi- 
eating Committee does not seem to 
ake this into consideration. Whether 


otherwise is 
The minority mem- 
unfair 
They use such 
phrases as “This action has given a 


this was intentional or 
not for us to say. 
charge bias and 


tactics bv the majority. 


, bers openly 


rravely erroneous impression to the 
public’ and “The criticism of this case 
hy the majority report is as unsound as 
the statements upon which the criticism 


is based are incorrect.” The minority 


report com ludes . 


The accomplishments of the bureau in col 
ctine more than $30,000,000,000 in revenue 
iuditing and closing 58,000,000 cases 
subjected for the last vear and 
ree months to this type of critical investi 
rating by the investigating committee and its 
taff, composed of some 50 lawyers, engineers, 
accountants, and clerks. It has resulted in a 
criticism of various regulations which had 
received the approval of two administrations 
nd many competent and able authorities on 
xation, besides disclosing a difference of 
udgment in some specific cases. The investi 
ration has disclosed no hint of any irregu- 
irity or fraud. That the bureau can so suc 
cessfully withstand such a searching and 
ritical investigation is a great tribute both 
ts present and past officials and employees. 
lhe bureau is entitled to the respect, admira- 
tion and praise of the Congress and of the 
country for the honest and efficient way in 
hich it has performed its work. 


nal in 


las) been 


In this we concur. Mistakes have been 
mistakes will be made in the 

But the fact that no gross 
maladministration or fraud was uncov- 


made, 


future. 


So ——— 


ered establishes the majority report as 


monument to, rather than an im- 
eachment of, the Bureau. 

Undoubtedly subdivisions (b) (1) 
2) and (3) of Section 257 of the 
926 law are an outgrowth of the 


) 
Senate Committee investigation. Under 


hese subdivisions the Secretary of the 
‘reasury or any employee must fur- 
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nish “data of any character contained 
in or shown by any return,” provided 
it is requested by the Wavs and Means 
or Finance Committees or specified 
special committees. These committees 
practically have plenary authority to 
act, either bv themselves or through 
agents, and may make such reports to 
Congress as they deem expedient. 


Notes on the Preparation of Cases 
for Hearing before the Board 
of Tax Appeals 


Continued from page 19) 


and written filed by tax 
payer.” 

In conclusion the Washington office 
again extends the helping hand. We 
stand ready, sufficient time being given, 
to go over any problem submitted in 
with a Board We 
again suggest that the memorandum 
setting forth mode of proof as out- 
lined in our interoffice letter of August 
20, 1925, he prepared in all cases prior 
to drafting the petition. If you have 
difficulty in preparing the petition in 
will 


argument 


connection case. 


anv also be glad to go 


over vour draft and to offer our sug- 


case we 


gestions. 


$75,000,000 Taxes Saved 


i ee 
( ( finued from We JL) 


after the Supreme Court issued its de 
cision in the Anderson Colonel 
Montgomery, Mr. Haynes and Mr. 
McGuire argued the Guarantee prin- 
ciple in the light of the Anderson case. 
The several offices have been furnished 
with copies of the brief submitted at 
the hearing. 


casc, 


J. M. H. 
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INISHES PAPER , YAWNS, AND FINDS IT’S THE INCOME TAX BLANK READS DOWN TO ITEM 18 - SEEMS 

YVONDERS WHAT BULKY ENVELOPE WHICH HE'S BEEN CARRYING ROUND 1D BE JUST THE SAME AS OTHER 

J HIS POCKET |S EVER SINCE IT CAME. MIGHT AS WELL =YEARS’- WONT HAVE MUCH TROUB 
LOOK IT OVER WITH THIS 


A 


fat AC 
LA RL y 


SOMES TO COLUMN ABOUT EARNED SPENDS HALPAN HOUR TRYING TO.  6IVES IT UP JUST AS HIS EYE LiGHIS 

NCOMES AND MUTTERS HE FIGURE OUT WHAT 25% CREDITOP ON SURTAX COLUMN. PINDS THATS 

YOESN'T SEEM TO GET THE SENSE = [TEM 28 NOT TO EXCEED 25% OF BEEN CHANGED TD0, CANT MAKE 
TEMS 41,42,AND 43 MEANS HEAD OR TAIL OF IT 


AY 
» 


hw 


WONDERS WHY JUST WHEN HE'S = COMES ON PENALTIES FOR INCOR- = DECIDES. HELL PIL. THIS OUT TO- 
GOT SO HE CAN PILL OUT THESE RECT RETURNS AND HOPES UN- MORROW, AND STUPFPS. AT BACK 
BLANKS THEY CHANGE THEM. READS EASILY THAT NOBODY WILL DRAG IN POCKET WHERE IT STAYS UNTIL 
INSTRUCTION SHEET THROUGH OLT HIS 1922 RETURN 3.30 PM., MARCA ID 


i:ditor’s Note: Upon request the above, which by courtesy of the Brooklyn Daily Eagle appeared in thé 
Warch, 1925 issue of the L. R. B. & M. Journal, is being reprinted in this issue, 
especially appropriate at this time. 














